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DISCRETIONARY TRUSTS. 





Where a will gives an estate to one to use 
the income to satisfy his own needs and com- 
forts, and to apply the residue to the use of 
certain other persons, have these latter per- 
sons any interest in the will which they can 
enforce ? 

The recent case of Prince v. Barrow, 48 
S. E. Rep. 412, serves to enlighten the pro- 
fession on this very interesting and important 
question. In that case the testator bequeathed 
and @evised all his property to his wife, ‘‘for 
and during her natural life, with the condi- 
tion’’ that ‘‘she shall apply’’ a designated 
portion of the annual income thereof to her 
own use, ‘‘and the residue of it to the follow- 
ing (a) such part of it as may be necessary to 
the support of [his] sister, * * * so longas 
she shall live * * * (b)so much-of it 
as to her may seem proper to be allotted to 
the assistance of the children or grand- 
children of [such] sister and (c) the remain- 
der to be divided into three equal parts for 
distribution between’’ his two living children 
‘and the children or descendants of [his] 
deceased son.’’ The court held that on 
the death of the testator, his whole property 
became a trust estate during the life of his 
widow, to be held and administered by her 
as such in accordance with the directions of 
the will; that is, to first apply the designated 
portion of the annual income to her own use, 
and if. the children or grandchildren, or 
either of them, of the testator’s sister, need 
assistance, to allot to them so much of the 
remainder of such income, as, in the exercise 
of afair and honest discretion, may to her 
seem proper for this purpose, and then to 
divide the residue of the income, per stirpes, 
among his two living children, and the de- 
scendants of his deceased son. The court 
in the course of an interesting opinion said: 

‘*Is the trust sought to be established under 
this will, incapable of execution, in conseqence 
of uncertainty as to extent of assistance to be 
rendered, and because it involves discretion- 
ary power on the part of the intended trustee, 


to assume and exercise? This is the question 
which has given us most trouble, and upon 
which we have spent much time in investiga- 
tion and deliberation. 

In Colton v. Colton, 127 U. S.-300, 8 Sup. 
Ct. Rep. 1164, 32 L. Ed. 138, the will under 
o nsideration contained the following provis- 
ions : ‘I give and bequeath to my said wife * ** 
all of the estate, real and personal, of which 
Ishall die seized, possessed, or entitled to. 
I recommend to her the care and protection 
of my mother and sister, and request her to 
make such gift and provision for them as in 
her judgment will be best.” The testator’s 
widow failed and refused to make any provi- 
sion for his mother and sister. In proceed- 
ings instituted by them against her, the Su- 
preme Court of the United States construed 
the precatory language as being, in effect, im- 
perative, and held that the mother and sister 
of the testator ‘took under the will a benefi- 
cial interest in the estate given to the wife, 
to the extent of a permanent provision for 
them during their respective lives, suitable 
and sufficient for their care and protection, 
having regard to their condition and necessi- 
ties, and the amount-and value of the fund 
from which it must come; that it was the du- 
ty of the court to ascertain, determine, and 
declare what provision would be suitable and 
best, under the circumstances, and all par- 
ticulars and details for securing and paying 
it.’ In delivering the opinion, Mr. Justice 
Matthews said: ‘But it is argued that the 
trust sought to be established under this will 
in favor of the complainants is incapable of 
execution, by reason of the uncertainty as. to 
the form and extent of the provision intended, 
and because it involves discretionary power 
on the part of the trustee, which a court of 
equity has no rightful power to control. We 
have seen that whatever discretion is given by 
the will to the testator’s widow does not affect 
the existence of the trust. [The same may be 
said in the case we now have under considera- 
tion.] That discretion does not involve the 
right to choose whether a provision shall be 
made or not, nor is there anything personal or 
arbitrary impliedinit. It is to be the exercise 
of judgment directed to the care and protec- 
tion of the beneficiaries by making such provi- 
sion as will best secure that end. There is 
nothing left in this so vague and indefinite 
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law, be reduced to certainty. Courtsofcom- | will now under consideration. Assistance 


mon law constantly determine the reasonable 
value of property sold, where there is no agree- 
ment as to price; and the judge and jury are 
frequently called upon to adjudge what are 
necessaries for an infant, or reasonable main- 
tenance for a deserted wife. The principles 
of equity andthe machinery of its courts are 
still better adapted to such inquiries. In the 
exercise of their discretion over trusts and 
taustees, it is a fundamental maxim that no 
trust shall fail for the want of a trustee; and 
where the trustee appointed neglects, refuses, 
or becomes ineapable of executing the trust, 
the court itself in many cases will act as 
trustee.’ 


In Dexter v. Evans, 63 Conn. 58, 27 Atl. 
Rep. 308, 38 Am. St. Kep. 536, it was held 
that ‘a will by which a testator makes a be- 
quest to his wife in lieu of dower, and then 
gives her four separate legacies ‘‘for her to 
help as she sees fit’’ each of four persons 
named, at her decease the residue of said 
legacies ‘‘to go to W,’’ who will do by said 
four persons as he sees fit, and see that they 
are comfortably provided for during their 
lifetimes, ‘‘unless my wife sees fit to make a 
will and dispose of the remainder of these 
legacies differently, then they go as she 
wills,’’ ‘followed by a clause giving the 
wife another legacy to use as she might see 
fit in caring for C, must be construed 
as giving to the widow the five legacies 
as a trustee, and each upon separate trusts,’ 
and that, if she declined either trust, the 
probate court could designate a successor to 
hold duriug her life, ‘whose duty it would 
then be to apply the money for the help of 
the beneficiaries, as the widow should from 
time to time direct,’ and that, if there was 
any failure by the trustee to exercise an 
honest discretion in favor of any beneficiary, 
such beneficiary could obtain relief in the 
probate court or in equity, and that ‘the 
mode of help extended in all cases [rested } 
largely in the discretion of the trustee, sub- 
ject to direction by the court.’ It will be 
observed that the language, ‘for her to help 
as she sees fit’ is equally as indefinite and 
uncertain, as to the amount of assistance to 
be rendered, as the language, ‘so much more 
of it as to her may seem proper to be allotted 
to the assistance of,’ which is used in the 





means ‘aid’ or ‘help,’ and if it becontended 
that the word ‘assistance’ is, in and of 
itself, an indefinite term, and one which 
cannot be rendered definite and certain, when 
applied to given circumstances, by a resort 
to evidence, the same contention could be 
applied to the word ‘help,’ used in the 
Connecticut ease. In the opinion in that 
case, Baldwin, J., after discussing the legacy 
given to the widow ‘for her to use as she may 
see fit in caring for’ a named person, said: 
‘*The language of the other legacies, which 
provide for assistance tof{certain relatives of 
the widow, is less decistve of the testator’s 
intention; but we are of opinion that by 
these, also, he designed to create a trust es- 
tate of the same nature, and has used words 
sufficient for the purpose. Each legacy is 
given to the widow ‘‘for her to help’’ the 
person designated as (not if) she may see fit. 
That he contemplated her giving such help 
to some extent is evident from the bequest 
of ‘the remainder and residue’ of the legacies 
upon her decease.’’ He further said: ‘It is 
to be presumed that these trusts will be wise- 
ly and fairly administered, but, should there 
be any failure to exercise an honest discretion 
in favor of the respective beneficiaries, they 
could obtain proper relief either from the 
probate court, or in an equitable action. In 
re Simon’s Will, 55 Conn. 239, 243, 11 Atl. 
Rep. 36; Smith v. Wildman, 57 Conn. 384; 
1Jarmanon Wills, 696.’ 


that in that case 
legacies was be- 
the testator to his wife for 
her to help a designated person, and 
therefore it may be said that the sum 
given in trust was not itself indefinite and 
uncertain, yet it is evident that the amount 
to be applied from this sum from time to 
time by the widow, as trustee, to the help of 
the cestui que trust, was equally as indefinite 
and uncertain as the amount to be applied 
in the present case by Mrs. Jackson, from the 
remaining income of the estate to the assist- 
ance of the Princes. If in the case cited the 
court could undertake to determine whether 
the trustee under given circumstances, exer- 
cised a proper discretion in helping the ben- 
eficiaries, it would seem that a court of equity 
ceuld, upon the application of the beneficiaries 


While it will beseen 
each of the particular 
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designated in the testamentary provision 
now under consideration, determine whether 
Mrs. Jackson, under given circumstances, 
had exercised a proper discretion in reference 
to rendering assistance to them. And if in 
that case, upon the declination of the tes- 
tator’s widow to accept and execute the 
trust, the court, notwithstanding the fact 
that the manner and mode of its execution 
was left to her discretion by the testator, 
would not allow such declination to destroy 
the trust intended by him, why should a 
court of equity in this case allow Mrs. Jack- 
son’s declination to destroy the trust in- 
tended by her husband for his sister’s 
children, merely because the amount of such 
assistance was to be, from time to time, 


determined by her discretion’ The rule 
in cases of this character is that if the 
court is of opinion that a trust was in- 


tended by the testator, and such trust can 
by any possibility be executed by the court, 
the court will not allow the refusal of the 
person named or designated as trustee to de- 
stroy thetrust intended. Sowe think that 
the ruling of the Connecticut case, that the 
declination of the person whose discretion 
was made by'the testator the measure of the 
amount of help to beextended from time 
to time to the beneficiary, should not be al- 
lowed to defeat the trust, was eminently 
sound.’’ 


NOTES OF IMPORTANT DECISIONS. 


MUNICIPAL CORPORATIONS—IS THE INTEREST 
ON MUNICIPAL BONDS A GOVERNMENTAL EX- 
PENSE?—The question here stated arose recently 
in a peculiar manner in the case of Mayor of the 
City of Anniston v. Hurt. 37 So. Rep. 220. In 
that case petitioner, a judgment @#@editor against 
the city of Anniston, brought a proceeding by 
mandamus against the mayor of that city com- 
manding them forthwith to set aside a sufficient 
amount of the surplus revenue of the city of 
Anniston to pay and satisfy the judgment recov- 
ered against said city by the petitioner's intest- 
ate, together with interest and costs. and order 
the same to be paid as of the time of the col- 
ection of said revenue, and that the mayor and 
city council of Anniston be prohibited from pay- 
ing out any of the revenue of said city, for 
interest on bonds and accounts, until the judg- 
ment recovered by the petitioner's intestate, 
with interest and costs, were fully paid. 

In granting the prayer of the petitioner the Su 





preme Court of Alabama held that in the absence 
of any authority in a city charter or other stat- 
ute to make the interest on municipal bonds 
and accounts an item of expenditure for gov- 
ernmental purposes, the council may not, in 
making up the budget, estimate such interest as 
a governmental expense, and so, by anticipation, 
appropriate revenues to be collected to the pay- 
ment thereof; thus defeating the right of credi- 
tors of the city to subject to their claims reve- 
nues in excess of the necessary current expend- 
itures. 

The court inits opinion makes the following 
argument: ‘The insistence of the petitioner is, 
that the expenditure of tbe item for interest on 
bonds and accounts, is not for a legitimate mu- 
nicipal purpose, and the money appropriated 
or appointed for that purpose in the budget of 
expenditures, constitutes, if collected, or will 
constitute, when collected, funds in the hands 
of the respondents in excess of the necessary ex- 
penses of administering the municipal govern- 
ment. and should be applied to the payment of 
his judgment. The charter, as we have said, re- 
quires of the city council before the Ist day of 
July in each year. to agree upon a budget of ex- 
penses for governmental purposes for the year 
ending the 30th of the following June, and, the 
expenses to be itemized, such as salaries, streets, 
fire department, lights, schools, water, police, 
ete., the object of corporation expenditnres.— 
and the estimated amount run out in figures for 
each. We have found, neither in the charter, 
nor in any other statute, any legislative author- 
ity to make the interest on municipal bonds 
and accounts, an item of expenditure for ad- 
ministration of governmental purposes. The 
council, therefore, had no right to estimate this 
interest as a governmental expense, and by way 
of anticipation in their budget of expenses, to 
appropriate the amount to the payment of inter- 
est on municipal bonds and accounts, so as to de- 
feat the plaintiff or other creditors in their ef- 
forts to subject this excess over necessary cur- 
rent expenditures, to the satisfaction of their de- 
mands. The bond and holder of accounts 
against the city had no lien upon the revenues of 
the city, nor any claim thereon, superior to the 
judgment of the plaintiff, or the claims of any 
other creditor.” 





FRAUDULENT CONVEYANCES—UNDER WHAT 
CIRCUMSTANCES A CONVEYANCE IS FRAUDULENT 
AS TO SUBSEQUENT CREDITORS.—A case of im- 
portance on the question of conveyances, fraud- 
ulent as to subsequent creditors is that of Beasley 
v. Coggins, 37 So. Rep. 213, recently decided 
by the Supreme Court of Florida. - 

In that case, a bill was filed to set aside a fraud- 
ulent conveyance made by the defendant, alleg- 
ing that such conveyance was a voluntary one to 
his wife, through an intermediary trustee and ° 
was in fact a gift, without any valuable consider- 
ation; that the bankrupt was largely indebted 
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and insolvent at the time of making such con- 
veyance; that such bankrupt at the time of such 
conveyance was a merchant, and then intended 
an indefinite continuance of his mercantile busi- 
ness, and contemplated the creation of further 
indebtedness, and that said voluntary convey- 
ance was contrived and executed of covin and 
cellusion, for the purpose and intent that the 
subsequent creditors of the bankrupt should be 
delayed, defrauded, and defeated in the collec- 
tion of their just claims. The court held that 
such a bill was not obnoxious to demurrer; and 
that the fact that such voluntary conveyance was 
recorded on the day after its execution did not 
impair the right of the trustee, as imparting no- 
tice to subsequent creditors, for. while such re- 
cordation is notice of the execution of the con- 
veyance, it is not of itself notice of the secret 
and fraudulent purposes of the bankrupt in exe- 
cuting it; and such a conveyance, if fraudulent 
in fact, will be set aside in favor of the trustee. 

The court’s opinien in this case contains an 
interesting review of the authorities on this im- 
portant question. We quote as follows: 

In the case of Alston v. Rowles, 13 Fla. 118, 
the rights and status of subsequent creditors 
were referred to on page 136. Justice Westcott 
there, says: ‘‘The doctrine of the Supreme 
Court of the United States, as announced in the 
leading case of Sexton v. Wheaton, 8 Wheat. 
229, 5 L. Ed. 603, and as understood by Judge 
Story, is that a voluntary conveyance made by a 
person not indebted at the time, in favor 
of his wife, cannot be impeached by subse- 
quent creditors upon the mere ground of its be- 
ing voluntary. It must be shown to be fraudulent 
in fact, or to be made with a view to future 
debts.*’ The opinion in this case (Sexton v. 
Wheaton) was written by Chief Justice Mar- 
shall, and learnedly discusses the proper con- 
struction and effect to be given the statute of 13 
Eliz., dealing with fraudulent conveyances as re- 
gards creditors, and the statute of 27 Eliz., 
dealing with fraudulent conveyances as regards 
purchasers. These two statutes are substanti- 
ally embraced in sections 1991, 1992, Rev. St. 
1892. This case and the kindred one of Salmon 
v. Bennett, 1 Conn. 525, 7 Am. Dec. 237, are se- 
lected in] Am. Lead. Cas. 17, as the basis for 
very elaborate discussion and annotation. On 
page *40 itis said: ‘‘Against subsequent credi- 
tors, as is decided in Sexton v. Wheaton, acon- 
veyance is not void unless actually fraudulent. 
But there is a little obscurity as to what are the 
frauds of which they might take advantage. If 
the fraud be directed specifically against subse- 
quent creditors—that is, if a voluntary settle- 
ment be made with a view to becoming subse- 
quently indebted, which may be inferred from 
the fact of debts being contracted immediately 
after—there is no doubt that the settlement may 
be avoided by subsequent creditors. But that is 
not the only sort of fraud that may be taken ad- 
vantage of by subsequent creditors, for it is clear 





that if a conveyance be made colorably, with 
actual intent to defraud any existing creditor or 
creditors, it may be avoided by subsequent cred- 
itors: in other words, that evidence of collusion 
against existing creditors is suflicient evidence 
of fraud against subsequent creditors. Other- 
wise it would be easy to evade the statute. The 
party might pay off those to whom he is indebted 
at the time he is making the settlement, by bor- 
rowing of others, and then say to these last, ‘I 
did not make the settlement to defraud you but 
to defrand the other persons who were my cred- 
itors.’’ It is stated that the foregoing doctrine 
is probably limited to voluntary conveyances 
which are accompanied. in law, by the presump- 
tion of a secret trust for the grantor. It is further 
said on page *41: ‘An intent actually to defraud 
creditors is to be legally inferred from the grant- 
or’s being insolvent at the time, or greatly em- 
barrassed, or so largely indebted that his con- 
veyance necessarily has the effect to hinder and 
defraud creditors, * * *anda voluntary con- 
veyance made under such circumstances tiay be 
set aside by a subsequent creditor.” In some of 
the cases referred to in note 1, p. 41, we find that 
the registration laws have been regarded as set- 
tling the law to the extent thata subsequent 
creditor cannot complain of a voluntary deed of 
which he has constructive notice, except on the 
ground of actual fraud. Cook’s Lessee v. Kell, 
13 Md. 469; Kane v. Roberts, 40 Md. 590. In the 
last case the headnote states the law as follows: 
“A deed fraudulent and void as against the 
grantor’s antecedent creditors is valid, if record- 
ed, as against subsequent creditors, when there 
is nothing in the deed itself, and no evidence, 
to show any intent or design to defraud such 
creditors." In the case of Walker, Evans & Cog- 
well v. Bollman, 228. Car. 512, the court held 
that a subsequent creditor could not attack a 
prior voluntary deed, of which he had notice, 
on the ground that it was voluntary, but that he 
could do so on the ground that it was made with 
reference to future indebtedness, or other cir- 
cumstances of fraud other than its being volun- 
tary. Also, see Moore vy. Blondheim, 19 Md. 
172; Brundage v. Cheneworth, 101 Iowa, 256, 70 
N. W. Rep. 211, 63 Am. St. Rep. 382; Jackson vy. 
Plyler, 38S. Car. 496, 17S. E. Rep. 255, 37 Am. 
St. Rep. 782. See, also, the following annotated 
cases: Jenkins v. Clement, 14 Am. Dec. 706; Ha- 
germann v. Buchanan, 14 Am. St. Rep. 751, 752, 
et seq.: Rudy v. Austin, 35 Am. St. Rep. 85 et seq. 
On page 752,14 Am. St. Rep. supra, the anno- 
tator, discussing the effect of a conveyance as 
against subsequent creditors, says: ‘*We appre- 
hend that no general rule can be formulated 
equally applicable to all cases, and that such ju- 
dicial declarations as have been made upon the 
subject must be interpreted with reference to 
the particular facts of the case in which they 
were made. If the subsequent debts were con- 
tracted long after the voluntary transfer was 
made, the nresumption that it might have been 
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been made with a view of contracting them and 
of defrauding the subsequent creditors certainly 
becomes exceedingly weak, and may reasonably 
be treated as entirely destroyed, unless other cir- 
cumstances appear to give it renewed vitality. 
The evidence may, on the other hand, disclose 
that the subsequent debts have merely taken the 
place of prior ones, or that the debtor has con- 
tinued or embarked ina business in which his 
becoming indebted was inevitable, or there may 
be other circumstances of the like persuasive 
character, creating or strengthening the pre- 
sumption that, as the transfer was in fraudof pri- 
or, it wasalso in fraud ofsubsequent, creditors.” 
Bump on FraudulentjConveyances (4th Ed.), § § 
293-296. After a careful examination of many 
cases, this doctrine seems reasonable. We are 
unable to discover how constructive or even act- 
ual notice of the execution of a voluntary deed 
by adebtor could of itself inform a subsequent 
creditor of the secret purposes of the debtor in 
making the deed, of his insolvency, of his inten- 
tion to contract large debts, or of hie intention 
tO engage ina hazardous enterprise, the risk of 
which he was seeking to avoid, or of other 
fraudulent and covinous purposes he might en- 
tertain, so as to shut off the subsequent creditors 
from attacking the voluntary deed for such or 
other sufficient causes. See Diggs v. Me Cul- 
lough, 69 Md. 592,316 Atl.Rep. 453; Scott v. 
Keane, 87 Md. 709, 40 Atl. Rep.1070, 42 L.IR. A. 
359; Baltimore High Grade Brick Co. v. Amos, 95 
Md. 571, 52 Atl. Re 582, 53 Atl. Rep. 148. Our opin- 
ionis that, in so far as the instant case is con- 
cerned, where the bill is filed by a trustee in bank- 
ruptcy representing all classes of creditors, and 
where the facts are such as are here alleged, the 
bill is not obnoxious to the demurrer which was 
in terposed. 





CHARGING THE DISTRIBUTIVE 
SHARES OF ANINTESTATE’S GRAND- 
CHILDREN WITH A DEBT OWING TO 
THE INTESTATE BY THEIR PARENT 
WHO DIES IN THE LIFE-TIME OF 
THE INTESTATE. 





Statutes have frequently been enacted to the 
effect that where a child of an intestate dies in 
the life-time of the latter, and leaves issue who 
survive the intestate, such issue shall inherit 
the share to which the deceased child would 
have been entitled if he himself had survived. 
Under these enactments the question has arisen 
whether the children of the predeceased child 
inherit directly from the intestate or do they 
take by representation through their im- 
mediate ancestor; and if the latter, are their 
distributive shares chargeable with the debts 
owing to the intestate by such immediate an- 





cestor’ Considering the probability that chil- 
dren of an intestate who have died in his life- 
time may, in many instances, have been in- 
debted to him at their death, and that their 
children would be the more likely to assert a 
claim against the intestate’s estate by reason 
of their immediate ancestor’s insolvency, it is 
surprising that so few decisions exist in the 
United States upon the exact question now 
under consideration. Its practical importance 
arises when the administrator attempts to re- 


tain out of the shares of the children of the © 


preljeceased debtor the amount which was 
owing to the intestate by their father. Ifthey 
are to be deemed the direct heirs of the intes- 
tate, their proportionate parts cannot be thus 
diminished. Ifthey stand in the place of their 
parent for all purposes, then the retainer is 
right ; since the law is well settled that before 
an heir or a legatee is entitled to receive his 
distributive share or legacy from a decedent’s 
estate, he must pay to the estate the debt 
which he owes.! This doctrine has been 
carried to the extent that even though the 
share thus retained is less than the legal ex- 
emption allowed by law to the distributee, he 
cannot recover it until he has paid his debt to 
the estate ;? and the same rule applies where 
his debt to the intestate has been barred by 
the statute of limitations® or discharged in 
bankruptcy.‘ 

Ought the same result be reached where the 
claimant against the estate is not a debtor who 
is the intestate’s child, but a child of the 
deptor? Do the statutes, such as those above 
referred to, intend to transmit to the child of 
the predeceased debtor, the exact quantum of 
the estate of the intestate to which the debtor 
himself would ultimately have been entitled if 
he had survived the remote ancestor and had 
paid all that was owing by him to the intestate ? 

This inquiry may be answered by ascertain- 
ing the grounds upon which an administrator 
or executor is permitted to retain the debt ow- 
ing to the estate by a distributee or leyatee. 
It is sometimes based upon the doctrine of 
set-off,° but this is erroneous. , The real 

1 Holmes v. MePheeters, Admr., 149 Ind. 587; 2 Wil- 
liams on Exec., 7 Amer. Ed. 849-850. 

2Fiscus v. Fiscus, 127 Ind. 283. 

3 Rogers v. Murdock, 45 Hun, 30; Tinkham v. 
Smith, 56 Vt. 187; Holmes v. McPheeters, 149 Ind. 587. 

4 Wilson v. Kelly, 16S. Car. 217; Sartor v. Beatty, 
25 S. Car. 293. 


5 Hughes’ Appeal, 57 Pa. 179; 2 Williams on Exec., 
7 Amer. Ed. 849, 
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explanation is two-fold; first, the law deems 
it inequitable that the distributee, who is him- 
self a debtor, shall obtain further benefit from 
the decedent’s estate, before he returns that 
which he has already received from the dece- 
dent; for otherwise he could secure two full 
shares, while his co-heirs would secure but 
one. Second, when the administrator, retains 
so much of the distributee’s share as will sat- 
isfy the heir’s debt, he is merely exercising 
his right to apply the assets of the estate to the 
payment of claims against it. One of these 
claims is held by the debtor. as an heir; this 
debtor, presumably, still has in his hands 
funds of the estate which he has borrowed; 
consequently the administrator may appropri- 
ate these funds to the payment of the debtor’s 
distributive share, upon the same principle 
that he might set off to a specific legatee, who 
has been given a United States bond by will, 
a federal bond which the legatee has unauth- 
orizedly taken from the estate, subsequently 
to the testator’s death. In the latter case. 
the legatee has a claim against the estate for 
a bond; but the estate has a 
against him ; and when he asks for the satisfac- 
tion of his specific legacy, it is a sufficient 
answer to his request that he already has ¢ 
bond in his possession corresponding to that 
which the will gave him ; and this asset the ex- 
ecutor now applies to the discharge of the be- 


similar claim 


quest. ® 

Whether the doctrine of retainer rests upon 
equity and good conscience or upon the the- 
ory that funds remaining in the distributee’s 
hands are abandoned to him by the admin- 
istrator, it has no proper application to the 
heirs of a debtor who has predeceased the in- 
testate creditor. It is not inequitable nor un- 
conscionable for them to ask for a full dis- 
tributive share of their remote ancestor’s es- 
tate, for they have never realized anything 
from that estate, and hence cannot be charged 
with having received a double portion. Even 
though they may have inherited a substantial 
amount from the debtor (their immediate an- 
cester), it would be difficult to trace the bor- 
rowed funds into such an inheritance. Nor ean 
the administrator satisfy the claim of heirs 
agains’ the estate by appropriating any funds 
of the estate which are in their hands ; for not 
being themselves the borrowers, they have no 


6 Holmes v. MePheeters, 149 Ind. 587. 





funds belonging to the estate. Upon neither 
ground, therefore, does the doctrine of retainer 
prevail as against the heir of an immediate 
ancestor who, at his predecease, is indebted 
to the remote ancestor. 

The principal argument against this con- 
clusion is not so much that it operates to give 
to one class or group of heirs too large a pro- 
portion of the estate, but that it tends to bestow 
too little upon heirs who were not borrowers 
nor children of borrowers. The argument is, 
that if the debtor had lived, he would have re- 
ceived his share diminished by his debt to the 
estate; and his nonborrowing brothers and 
sisters would have been proportionately bene- 
fitted by such retainer. If now the children 
of such debtor are not subjected to the same 
reduction, their uncles and aunts will obtain 
less of their common ancestor’s estate, merely 
through the accident of the debtor’s decease 
in the lifetime of the intestate. But this view 
assumes that there is a natural right of in- 
heritance, and is based upon the popular 
fallacy that children of a parent own his estate 
even before he dies. There is no natural right 
to inherit property, real or personal. If there 
be no disposition by will, the law of descents 
now directs how the proporty shall devolve ; 
and according to the provisions of the statutes 
of distribution must be determined the rights 
and liabliities of heirs, remote and immedi- 
ate.? 

Do statutes, similar to those above indicat- 
ed, cast the inheritance directly upon the 
debtor’s heirs, or do the latter inherit simply 
as the debtor’s representatives and subject to 
his burdens? It has been supposed sutflicient 
to ascertain if the debtor’s heirs take per capjta 
or per stirpes; if the former, then it is said 
their inheritance is direct from the remote 
ancestor and they take free from their parent’s 
debts; if they take according to the roots, 
they secure only so much property as their 
parent would have taken if he had lived, and 
subject to the same deductions which would 
have been valid against him. 

Suppose it be granted that the heirs take 
per stirpes, and not per capita; does it follow 
that they receive their share burdened with 
the claims of the estate against their root of 
descent? It is submitted that the whole pur- 
pose of the statutory provisions above set forth 


7 Succession of Morgan, 23 La. Ann. 290: Stokes v. 
Stokes, 62 N. Car. 340, 40S. E. Rep. 662. 
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is to determine the fractional share to which 
the respective heirs are entitled; but that in 
the absence of any act of the legislature re- 
quiring the debts of predeceased children to 
be charged against their issue, the latter take 
a full fractional share under the statute, re- 
gardless of what claims the estate held against 
their immediate ancestor. Thus, if the remote 
relative be A and he have two sons, B and C, 
and B die in the lifetime of A, leaving five 
children, and B be indebted to A at his death, 
the statute provides that upon the death of A 
his estate shall be divided, not into six parts, 
but into two, and the children of the pre- 
deceased child B take per stirpes; i. e., they 
receive one-half only of the estate, to be divid- 
ed among the five. They donot take per 
capita, which would give them one-sixth each. 
The whole design of the statute is accomplished 


in bestowing upon C one-half of the estate and 


upon B’s five children one-fifth of one-half, or 
one-tenth respectively. But this does not 
necessarily involve the further result that B’s 
children take their five-tenths of the estate 
subject to their father’s debt. They are sub- 
stituted in his place, as representing him in 
the line of descent; they take by substitution 
and not by transmission through him. Thus 
it was early held in Pennsylvania.’ that 
where a son of a decedent predeceased 
his father and left children, on the death of 
the decedent (who left children and grand- 
children) a debt due from the predeceased 
son to his father could not be charged against 
the share of the grandchildren, even though 
they take per stirpes and not per capita. The 
court said: ‘‘ The grandchildren of an intestate 
take by substitution, not through but para- 
mount to their parent. The law designates 
them as persons to take a title derived, not 
from their parent, but immediately from the 
intestate.”’ 

The Supreme Court of Louisiana, in a 
decision rendered in 1871, under a similar 
state of facts, held that the inheritance of the 
heirs could not be diminished by the debt ow- 
ing to the intestate by their father, saying: 
‘*A dead man can neither get nor give ; he can 
neither inherit nortransmit. The representa- 
tive of the deceased person does not receive 
by transmission from that person and jure 
alieno he receives by designation of law and 


8 Ilgenfritz’s Appeal, 5 Watts, 25 (1836). 








jure suo. It follows, therefore, that the rep- 
resentative is not by, the fact of representa- 
tion merely, rendered personally liable for the 
debts of the person whom he represents. He 
is endowed by the law with the rights of the 
latter in a certain succession, but is not laden 
with the obligations of that latter to the rest 
of the world. He is not an accepting heir, but 
a designated representative.’’® 

The same result was reached by the Massa- 
chusetts supreme court which declared: 
‘*We can have no doubt that in such a case 
the estate does not come by inheritance from 
the nearer ancestor, within the meaning of 
the law. The children (ofthe nearer ances- 
tor) did not inherit any estate from her, be- 
cause it never became hers. In determining 
who were the heirs of their grandmother (the 
remote ancestor) the statute made them en- 
titled to take the share which their mother 
would have taken if she had lived, as repre- 
senting her in the line of descent. but the 
inheritance was directly from the grandmoth- 
er. The representation of their mother is 
only to fix the share which they shall inher- 
it.’’19 

As suggested by the above quotation, the 
nearer ancestor never received anything and 
hence could transmit nothing. As said by 
the court in Ilgenfritz’s Appeal.!! 


‘*The property never was in the parent,. 


consequently they (the heirs) did not inherit 
from him what he had not.”’ 

The Kentucky court of appeals thus an- 
nounce the law: ‘‘The surviving issue take 
the estate devised, not as heirs-at-law or dis- 
tributees of the deceased devisee, but as leg- 
atees directly and immediately under and by 
virtue of the will. They take ‘as the devisee 
or legatee would have done if he had survived 
the testator ;’ the effect of which is to con- 
fer upon the surviving issue the same estate 
and interest undér the will as if the devise 
or bequest had been directly to them instead 
of to their father. Such being the obvious ef- 
fect and operation of the statutes, upon what 
principle can the debts against the ancestur 
of the appellants be regarded as a charge up- 
on the legacy to which the latter are entitled 
as legatees? The legacy in contest certainly 


9 Succession of Morgan, 23 La. Ann. 290. 
10 Sedgwick v. Minot, 6 Allen, 171 (1863). 
11 Iigenfritz’s Appeal, 5 Watts, 25, 26. 
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never vested in the ancestor in his lifetime, 
and at his death he had no interest in the 
estate of his father, which devolved upon his 
children as his legal representatives. They 
claim now, not in his right, but in their own 
right. Upon the death of the testator the 
legacy vested immediately in them, and can 
no more be subjected to the debts of their 
father than any other estate which may have 
been acquired by them since his death from 
any other source.’’!? 

In a recent North Carolina decision involv- 
ing the present question, the court remark: 
‘*The right of retainer on the part of the ad- 
ministrator is a mere equity, not arising un- 
der but is independent of the statute. The 
share which the deceased parent would hive 
been entitled to, if he had survived the in- 
testate, does not constitute part of the assets 
of his estate, and is not liable to the payment 
of his debts. There is no privity between 
the estate of the deceased parent and his 
children as to property descending to them 
under the statute from their intestate uncle.’’!*® 

No stronger case, considering the terms of 
the particular statute involved, has been de- 
cided than that presented to the highest 
court of Maryland in which the decedent’s 
act provided : ‘‘If a father or a mother be dead, 
the children of such father or mother shall 
receive the same share of the estate as the 
father or mother, if living, would have 
been entitled to and no more.’’ The 
court said: ‘If Mrs. Mondell, (the 
predeceased relative) were living, she would 
take by inheritance the undivided half 
of the real estate of which her sister 
died seized and possessed. The nephews 
and nieces, (descendants of the predeceased 
relative) take ‘no more.’ Mrs. Mondell’s 
share, one-half, would not be denied her if 
she were living. She would take it just as 
any other property, but it would be liable 
to her debts just like any other property. It 
would still be her property. If, instead of 
owing her sister, through whom she inherited, 
she had owed some other person, she would 
be in the same situation precisely in respect 
to this one undivided half, as she would be 
under the judgment to her sister. In either 


12 Carson y. Carson’s Exec., 1 Met. (Ky.) 300 (1858). 
18 Stokes y. Stokes, 62 N. Car. 346, 40 S, E. Rep. 662 
(1902). 





case, the share might be liable to her cred- 
itors’ claim, but the full share one-half 
would go to her, and no more than this goes 
to the heirs, her children. Why the words, 
‘and no more’ are found in the statute may 
occasion diverse opinions. The probability 
is that they are there out of an abundant 
caution; that is, to publish it distinctly and 
with emphasis, that the children of a deceased 
brother and sister take per stirpes and not 
per capita. The property in controversy 
belongs by inheritance from their aunt to the 
children of Mrs. Mondell. She herself never 
owned it or had any interest in it, and in no 
event can it be made liable for her debts.’’!+* 

A further reason for denying liability on 
the part of the heirs is, that if the debt of the 
predeceased ancestor to the remote ances- 
tor’s estate can be charged against the dis- 
tributee’s share, then any other debts, owing 
by the immediate relative, should be collect- 
ible from the same source. As said in Il- 
genfritz’s Appeal: ‘‘If the administrators 
could come upon the fund in their hands as 
the representatives of the parent’s creditor, 
it is obvious that all his other creditors might 
do the same—a consequence not to be pre- 
tended.’’!° 

Moreover, if the immediate ancestor had, 
during his lifetime, attempted to alien the 
expectant interest which he or his descend- 
ants would have in the remote ancestor’s es- 
tate, such a transfer would not operate to cut 
off his descendants from claiming a share of 
the property. The statute gives them a right 
which the most solemn act of their nearer rel- 
ative is powerless to destroy. Hence, it has 
been cogently argued, if the parent could not 
throw his children’s share into one creditor’s 
or transferee’s hands, neither could another 
creditor (namely, the estate of the remote 
ancestor) claim the right to retain the share 
of the debtor in payment of the latter’s 
debt as against the right of the debt- 
tor’s children, who are under no moral 
or legal obligation to pay their father’s 
debts; for this would more effectually bar 
the children than if their parent, the debtor, 
had in the lifetime of the original ancestor, 





14 Kendall v. Mondell, 67 Md. 444, 10 Atl. Rep. 240. 

16 Ilgenfritz’s Appeal, 5 Watts, 25. Butcf. Fletcher 
v. Wormingham, 24 Kan. 259. 

16 Stokes v. Stokes, 62 N. Car. 346, 40 S. E. Rep. 662. 
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executed a release of all interest in the es- 
tate. !® 

It by no means follows that the remote an- 
cestor would wish that the heirs of the debtor 
should be chargeable with his debts, even 
though he desires to equalize the shares of 
his children where none have died in his life- 
time, leaving issue. The heirs of predeceased 
children would often be minors, peculiarly 
the objects of the intestate’s bounty. The 
fact that the latter has failed to collect his 
debt from his predeceased child may indicate 
the debt has been forgiven and that he does 
not wish it to be considered in the distribu- 
tion of the estate. If the intestate had 
desired to charge the remote heirs with the 
debt of their immediate ancestor, it would 
have been easy for him so to do expressly by 
will, or he might have equalized the shares by 
absolute gifts to his surviving children during 
his life. If he avails himself of the statute 
of distributions and casts his estate directly 
upon near and remote kindred, the former 
have no ground for complaint, as the statute 
is but a will which the law executes for the 
intestate. !7 

It is significant that some of the states 
have enacted that where advancements have 
been made to children in the lifetime of the 
intestate, such advancements shall be charged 
against the child so receiving them and 
against his descendants. When such is the 
case, and no similar provision exists as to 
deduction of debts from the distributive 
shares of the descendants of debtors, the 
silence of the legislature is deemed a prohibi- 
tion of such deduction upon the principle that 
expressio unius est exclusio alterius.1® 

The above conclusions are sustained by the 
weight of judicial opinion. There are a few 
decisions contrary ; but these consist of brief 
and unsatisfactory discussions of the ques- 
tion and do not marshal the opposing authori- 
ties.** 

Under statutes containing peculiar phrase- 

17 Powers Vv. Morrison, 88 Tex. 133, 28 L. R. A. 521 
Barnum vy. Barnum, 24 8. W. Rep. 780. 

18 Stokes v. Stokes, 62 N. Car. 346, 40 S. E. Rep. 662. 

19 Batton v. Allen, 5 N. J. Eq. 99,43 Amer. Dec. 630; 
McConkey v. McConkey, 9 Watts (Pa.), 352 (based 
upon an earlier case of Ernest vy. Ernest, 5 Rawle, 213, 
and a statute declaring the heir shall take by ‘“‘repre- 
sentation.”” The decision was per curiam, with no 


discussion, and was of the length often lines. Fol- 
lowed in Hughes’ Appeal, 57 Pa. 179 (1868). 





ology, it has been held that the deduction — 
should be made. Thus, where the statute 
read that upon the death of a legatee, his 
descendants should take the legacy ‘‘with like 
effect as if (the original legatee) had survived 
the testator,’’ the debts of a predeeeased 
child were retained out of the grandchildren’s 
shares,?° and in Kansas the same result was 
reached where the statute provided that ‘the 
heirs of such (predeceased) child inherit his 
estate in the same manner as though such 
child had outlived its parent.’’?? 

Yet it is a matter of serious doubt if even 
these statutory provisions intend to effect the 
rights of the heirs otherwise than in deter- 
mining the fractional share of the whole estate 
to which they, respectively, are entitled as 
being in the line of descent, without deter- 
mining the ultimate share which should be 
given to each. 

Henry M. Dow tina. 

Indianapolis, Indiana. 

20 Estate of Robert Adams, 35 Pitts. Leg. Jour. 285 
(Orphans’ Court of Pittsburg). 


21 Fletcher v. Wormington, 24 Kan. 259; Head v. 
Spier, 71 Pac. Rep. 833 (Kan. 1903). 








STREET RAILROADS—ILLEGAL SPEED.. 
McEWEN v. ATLANTA RY. & POWER CO. 


Supreme Court of Georgia, August 12, 1904. 


The estimates of the witnesses as to the rate of 
speed varied. Some placed it at 6 miles an hour, 
which was lawful; others, at more than 15 miles an 
hour, which was in excess of that alleged to be al- 
lowed by ordinance. There was no contradiction of 
the testimony that the plaintiff and two other passen- 
gers were jerked and hurlea frem their seats while 
the car was rounding a sharp curve. The physical 
facts were of more evidentiary value than the opin- 
ions of nonexperts. Under the circumstanees, esti- 
mates that the speed was not improper were insufli- 
cient to overcome the presumption arising from the 
fact of the injury, and the verdict for the defendant 
was contrary to law. ‘ 


Mrs. McEwen sued the Atlanta Railway & 
Power Company for injuries alleged to have been 
received by being thrown from her seat in a 
street car in consequence of the company’s neg- 
ligence in running at a high rate of speed around 
a sharp curve, throwing her and other passengers 
from their seats. The petition alleged that the 
motorman seemed to lose and did lose control 
of the car, and negligently allowed the car to 
run at ‘avery unusually high and dangerous 
rate of speed;’’ that it was running at the rate 
of 35 or 40 miles per hour, and, while running at 
this high and dangerous rate of speed, in the 
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negligent manner alleged, it reached a sharp 
curve, causing it to make a quick jerk or swing 
to the right, the force of which threw the plaint- 
iff from her seat and across the aisle. By 
amendment the plaintiff struck the allegation 
that ths motorman did lose control of the car, 
and alleged that the car was being run at a 
greater rate of speed than 15 miles an hour, in vi- 
olation of the city ordinance, which limited the 
rate ot 10 miles within a quarter of a mile of the 
Union Depot, and not greater than 15 miles be- 
yondthat distance. Most, if not all, of the passen- 
gers on the car were introduced as witnesses. ‘The 
plaintiff testified that the car was going fast, but 
she did not know at what speed. Another witness 
testified that she did not know how fast ic was 
going. The plaintiff's son testified that it was 
going unusually fast—fully 15 miles an hour, pos- 
sibly more—and that the motorman seemed to 
have lost control. Another witness testified that 
the car was “going just about the speed of a 
common trot for a horse when driving ;”’ another, 
that he did not know whether it was 25 or 30 
miles an hour, or how fast. ‘It was going at a 
pretty rapid rate;*’ It was running ata higher 
rate of speed than usual.*’ On cross-examina- 
tion he said: ‘I don’t know whether it was 
above the average rate or not.’’ Another wit- 
ness testified that the cause of the fall was -*the 
swaying of the car as it went around the curve.” 
He did not think there was anything unusual. 
Another said that the ‘‘car was going pretty live- 
ly, but didn’t notice any excessive speed. A 
policeman testified: ‘‘I don’t think it was run- 
ning over 12 miles an hour—maybe not that fast 
quite.’> Another passenger testified: ‘‘I think 
{it was running] about 7 or8 miles an hour, 
The track was slick. While lam not an expert 
as to speed, [say it was not going more than 6 
or7 miles an hour, at its highest speed.** There 
was evidence that another lady was thrown from 
her seat, and on top of the plaintiff, and that an- 
other was thrown into the aisle. There was also 
testimony that a man standing on the front plat- 
form was thrown therefrom. This, however, 
was denied by other witnesses. There was evi- 
dence that, years before, the plaintiff, who was 
quite aged, had suffered from convulsions, and 
that she was similarly affected after the fall. 
There was also evidence that she appeared to be 
very feeble on the day she entered tne car. The 
defendent offered no testimony. The verdict 
was for the defendant. The plaintiff made a 
motion for a new trial onthe ground that the 
verdict was contrary to law and the evidence 
and because of the discovery of a witness who 
would testify that the car was running at the 
rate of 15 miles an hour or more. The court re- 
fused a new trial, holding that the newly dis- 
covered evidence was cumulative; also: ‘There 
is but one assignment of negligence in the peti- 
tion, to wit, excessive speed. The proven fall 
and injury of the plaintiff raised a presumption 
of negligence against the defendant, which re- 





quired of the vindication of its diligence, but 
only as to the negligence charged. ‘The plaint- 
iff, not resting on the presumption raised, went 
further, and put before the jury the evidence of 
practically all the passengers on the car—practi- 
cally all the completely disinterested evidence 
that could be adduced on the trial. The defend- 
ant claimed that the evidence vindicated its dili- 
gence as to the negligence charged, and rested 
without the introduction of evidence. The jury 
decided that there was no negligence in the rate 
of speed, and the legal effect of their finding is 
that plaintiff's injury was due to accident or neg- 
ligence not charged in the petition. The ques- 
tion involved was one of pure fact, and I do not 
feel that I cay properly disturb the finding. The 
motion for new trial is therefore overruled.” 
The plaintiff excepted. 

LAMAR, J.: The public demands rapid transit, 
and passengers cannot recover for damages oc- 
casioned by the jolts and lurches inevitably 
caused by running around curves at a proper 
rate of speed. Augusta & Summerville R. Co. 
v. Renz, 55 Ga. 126; Macon R. Co. v. Moore, 99 
Ga. 230, 25 8. E. Rep, 460; Ball v. Mabry, 91 Ga. 
783, 18 S. E. Rep. 64; Crine v. Ry. Co., 84 Ga. 
651, 657, 11S. E. Rep. 555: Wynn vy. City & Sub- 
urban Ry., 91 Ga. 357, 17S. E. Rep. 649; Ayers v. 
Rochester Ry. Co., 156 N. Y. 104, 50 N. E. Rep. 
960; Hite v. Metropolitan St. Ry. Co., 130 Mo. 132, 
31S. W. Rep. 262, 32 S. W. Rep. 33, 51 Am. St. 
Rep. 555; Wilder v. Metropolitan St. Ry. Co. 
(Sup.), 41 N. Y. Supp. 931. affirmed 161 N. Y. 665, 
57 N. E. Rep. 1128; Reber v. Pittsburg Traction 
Co. (Pa.), 36 Atl. Rep. 245,57 Am. St. Rep. 599. 
There was no proof of the ordinance, except that 
involved in the presumption of the negligence 
alleged, arising from the proof ofinjury. Butfora 
street car to round a curve ata rate which threw 
three passenger from their seats,into thea isle pru- 
claims that, regardless of ordinance or estimates, 
the speed was at that point improper. Acts speak 
louder than words. The undisputed physical 
facts declare the speed to have been unsafe, in 
terms too certain to be disproved by the mere 
opinion evidence of nonexperts as to the rate at 
which the car was moving. Patton v. State,*117 
Ga. 230, 43S. E. Rep. 533. It is true that 
several of the witnesses said they did not ‘‘know 
how fast it was running;”’ others, that ‘it was 
not unusual,”’ to hers ‘tata jog trot,’ another, 
‘not more than 6 or7 miles an hour;” others, 
‘pretty lively,’ ‘‘very fast,’’ and ‘unusually 
fast;’’ and others, 15 miles an hvur—possibly 
more.’’ If there were nothing except these con- 
tradictory estimates, a,verdict finding that the car 
was running more than 15 miles an hour, or less 
than 6, could have been sustained. Or, if no one 
had fallen except the plaintiff, it might have been 
concluded that her injury had been due toa fall 
occasioned by her previous sickness, some sudden 
accession of weakness,or by some cause other 
than the negligence of the company. But when 
another passenger on the same seat and next to 





easesha 








Vou. 5% 


CENTRAL LAW JOURNAL. 311 








the window, and stiJl another ina different part 
of the car, were likewise throw into the aisle, 
there remains no room for doubt that the speed 
was improper and unsafe. Mere estimates are 
not sufficient to overcome the presumption aris- 
ing from the injury. when coupled with the ad- 
ditional undisputed fact that two other persons 
were so jerked and hurledas to be thrown from 
their seats when the car ran around the sharp 
curve. A new trial should have been granted. 

Judgment reversed. All the justices concur- 
ing, except Fish, P. J., and Chandler, J., 
who dissent. 


Nore.—Evidence as to Rate of Speed of Street 
Railroad Cars.—In an action for injuries due to a 
collision of electric street cars, the manner ofrun- 
ning the cars, their speed, and the facility with which 
they can be stopped, are proper subjects of expert 
testimony. Howland v. Railway Company, 110 Cal. 
5138, 42 Pac. Rep. 988. So also the question as to the 
time or distance in which the car could have been 
stopped constitutes a subject for expert testimony. 
Hammerburg y. Metropolitan Street Railrway Co., 62 
Mo. App. 563; O'Neill v. Railway Co., 59 N. Y. Super. 
Ct. 125, 15 N. Y. Supp. 84, 26 Am. St. Rep. 512. 

But there are other ways of proving the speed of a 
street car. Thus in an action for injuries toa child 
run over by defendant’s car, evidence that the car 
was run “faster than usual,’”’ that it was “going at 
full speed,” and that ‘‘a man would have torun very 
fast to keep up with it,” is sufficient to show that the 
speed exceeded 6 miles an hour and justify the admis- 
sion in evidence of an ordinance restricting speed to 
six miles perhour. Baltimore City Pass. Ry. Co. v. 
MeDonnell, 43 Md. 534. In an action for the death of 
plaintiff’s intestate, who was run over by defendant’s 
street car, a witness testified that just before the acci- 
dent he signaled to stopthe car, but the driver re- 
fused to do so, and urged on his horses, which were 
“ooing at a terrific rate.”’ Another witness testified 
that he was on the front platform beside the driver; 
that the horses were going ‘tat a very fast rate,” 
in his opinion, ‘‘about 12 miles an hour;” that the 
driver did not notice decedent; and that he (witness) 
seized the reins to stop the car. The court held that 
this evidence is suflicient to charge defendant with 
negligence. Lang v. Houston, ete., R.R., 75 Hun, 
151, 27 N. Y. Supp. 90, affirmed, 144 N. Y. 717, 39 N. 
E. Rep. 858. 

In the case of Baumgardner v. Electric Street Rail- 
way Company, 7 Ohio N. P. 386, 5 OhioS. & C. P. Dee. 
159, the court held that evidence that a car was going 
‘‘pretty fast” or “very fast”? does not tend to prove 
that the car was being driven at an unlawful, negli- 
gent or dangerous rate of speed. The same rule was 
laid down in the case of Lebanon y. Railway Com- 
pany, 167 Pe. 4388, 31 Atl. Rep. 687, where the court 
held that the Cefendant street railway company can- 
not be held liable for damages caused by the scaring 
of plaintiff’s horse by the defendant’s electric car, on 
the ground that it was caused by excessive speed of 
the car on the testimony of plaintiff that the car was 
moving “‘fast,” ‘pretty fast,’ ‘tat full headway,” and 
“swiftly,” and of defendant’s witnesses, that it was 
going at a moderate rate of speed, one of them saying 
that it was five miles an hour. 

In an action against an electric street car company 
for the death of plaintiff’s minor son, evidence that 
the car was running ‘‘some where between 11-96 





miles and 17 miles per hour supports a finding that 
defendant was negligent in running the car at a 
greater rate than 12 miles an hour, to which it was 
limited by ordinance. Riley v. Rapid Transit Co., 10 
Utah, 428, 37 Pac. Rep. 681. 

The speed of a street car may also be proven by the 
distance it travels after striking the object which is 
subject of injury for which the suit is brought. Thus, 
where a car’‘ran 40 feet after striking a carriage, and 
there was evidence that it could have been stopped in 
5 feet if running at the normal rate of speed, the 
question of illegal speed goes to the jury. Degnan v. 


Brooklyn City Ry. Co., 14 Mise. Rep. 388, 35 N. Y. - 


Supp. 1047. So also where the car ran 128 feet on a 
2 1-2 foot down grade. Hedin v. Suburban Ry. Co., 
26 Oreg. 155, 37 Pac. Rep. 540. So where a car runs 
35 feet after striking a child at a grade crossing. Dun- 
seath v. Traction Co., 161 Pa. 124, 28 Atl. Rep. 1021. 


JETSAM AND FLOTSAM. 











THE DANGER FROM SMALL-POX HOSPITALS. 


One of the most difficult duties that a sanitary au- 
thority has to perform isto find a suitable site for 
placing a small- pox hospital. In choosing such a site 
they have many things to consider, not the least of 
which is the convenience of access to it, and with this 
they have to reconcile the further condition that it 
must not bein the vicinity of any dwelling houses. 
Wherever the hospital may be placed there is almost 
certain to be an ovtery by the owners of property in 
the neighborhood, and the members of the authority 
may have to suffer a good deal of severe criticism in 
consequence. It is often impossible to find a highly 
suitable place for such a hospital, and sites have to be 
utilized which are not quite satisfactory for the sim- 
ple reason that no better are tobe had. Assuming 
that no site is available which is thorcughly isolated 
the question that has to be answered is whether or 
not it is safe to place a small-pox hospital ina more 
or less populous neighborhood. 

This question has been raised in at least half a 
dozen cases within recent years, and up till now the 
decisions have been always in favor of the sanitary 
authority except when it has been proved that there 
was in fact a nuisance arising from the hospital. Most 
of the actions were what are called quia timet actions 
asking for an injunction not because a nuisance had 
in fact been caused, but on the ground thatif the 
hospital was carried on there was practically certain 
to be anuisance. There is no doubt that many peo- 
ple entertain a strong feeling against having such a 
hospital in their neighborhood, and this feeling has 
the effect of reducing the value of property in the 
Vicinity of a hospital, which reduction is probably the 
cause why this question has been litigated so fully and 
so frequently in thecourts. There has in consequence 
been acertain sameness about all these actions, al- 
though the probability of risk has varied owing to the 
position ofthe site and the number of persons living 
comparatively near to it. 

The latest case is Attorney-General v. Mayor, etc., 
of Nottingham, 68 J. P. 125, decided in February 1904 
by Farwell, J., after a trial lasting for several days. 
It is a good specimen of this class of action, and we 
understand it is likely to go to the house cf lords, so 
that we may expecta final pronouncement on this 
question. Other cases where the same point has been 
raised are Fleet v. Managers of the Metropolitan Asy- 
lums District, 1T. L. R. 80, and in the Court of Ap- 
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peal, 2 T. L. R. 361; Attorney-General v. Mayor, etc., 
of Manchester (1893), 2 Ch. 87, 57 J. P. 643; Attorney- 
General v. Guildford Joint Hospital Board, 12 T. L. 
R. 54, and Harrop v. Ossett Corporation, 14 T. L. R. 
308. There has also been a recent case in Ireland— 
Attorney-General v. Rathmines, ete., Commissioners, 
which does not seem to have been reported. 

‘These cases have laid down the general proposition 
that the court will not grant an injunction to restrain 
the use of premises as a small-pox hospital unless it 
is shown that the probability of danger is so great-as 
almost to amount toa moral certainty. In Fleet v. 
Metropolitan Asylums Board, supra, where a hospital 
camp was in operation, and where the injunction was 
refused, Cotton, L. J., said that “the plaintiff must 
make out that there was real danger; otherwise, how- 
ever much they might feel the hospital to be an an- 
noyance, they could net get an injunction.” Chitty, 
J., inthe Manchester case, supra,in his judgment, 
also said when refusing an injunction: ‘The princi- 
ple which may be properly and safely extracted from 
the quia timet authorities is that the plaintiff must 
show a strong case of probability that the appre- 
hended mischief will, in fact, arise.”? In the Rath- 
mines case, FitzGibbon, L. J., stated it more strongly 
as follows: ‘To sustain the injunction the law re- 
quires proof by the plaintiffs of a well-founded ap- 
prehension of injury—proof of actual and real danger 
—a strong probability almost amounting to moral cer- 
tainty that ifthe hospital be established it will be an 
actionable nuisance. A sentiment of danger and dis- 
like, however natural and justified, certainty that the 
hospital will be disagreeable or inconvenient, proof 
that it will abridge a man’s pleasure or make him 
anxious, the inability of the court to say that no dan- 
ger willarise, none ofthese accompanied by deprecia- 
tion of property will discharge the burden of proof 
which rests on the plaintiffs or justify a merely pre- 
cautionary injunction restraining an owner’s use of 
his own land upon the ground of apprehended nui- 
sance to his neighbors.” These remarks of FitzGib- 
bon, L. J., were quoted with approval and adopted 
by Farwell, J.,in the Nottingham ease, supra. We 
have quoted these remarks in order to show what is 
the proposition of law which the various courts have 
applied to the facets. It is this proposition which, we 
presume, is to be questioned in the higher courts. 

The actions have usually been brought in the name 
of the attorney-general, not ex officio, but on the ree 
lation of private persons residing or having property 
in the neighborhood of the hospital, and it has been 
sought to show that a small-pox hospital is a center 
from which the disease somehow or other is spread 
to an extent dangerous to public health for a distance 
of a half-mile radius. The evidence in support. of 
this usually consists of that given by a number of 
eminent medical men as to what has occurred in the 
vicinity of other small-pox hospitals, and who give 
their opinion that the sameis likely to happen in 
connection with the one in question. There is also 
an opinion expressed that small-pox is spread by 
what is called ‘ aerial convection,” which appears to 
mean that something material is disseminated through 
the air from the patient and it is said to carry infec- 
tion for nearly half a mile. As to this theory there is 
much conflict of opinion. The medical professien is 
divided upon it into two camps, both containing men 
of eminence and experience, and in the present state 
of our knowledge it is impossible for any independ- 
ent person to form any true idea as to its correctness. 

The evidence for the defense is usually directed to 





show that the existence of a small-pox hospital prop- 
erly administered is not to be considered as being of 
itself a source of danger, and instances are cited of 
such hospitals having been conducted without having 
caused infection in their neighborhood. In the Not- 
tingham case the hospital had been open and in use 
for six months without any cases of infection being 
traced toit. The experts forthe defense usually con- 
sider that the hospital in question can be conducted 
in such a manner as not to prove a source of danger, 
and they dispute the theory of rial convection to 
anything like the distance suggested by the rival ex- 
perts. 

We have referred to the Nottingham case as a fair 
specimen of this class of action, and may state now 
briefly the facts. The hospital in question was erected 
early in 1903 in the outskirts of Nottingham and is 
some miles from the most populous part, the access 
being by a road not very much frequented, and with 
only a few houses built along it. The hospital stands 
on a piece of ground four and a half acres in extent, 
roughly triangular in shape, the base of the triangle 
being about 350 yards long, and abutting on the high 
road, and the building is fifty-one feet from the road. 
There are 204 residents within a quarter ofa mile 
radius from the building, and 510 within the balf-mile 
radius. Besides these there were largé works em- 
ploying 230 men about a quarter of a mile off, and also 
a colliery within half a mile. There was one cottage 
only 48 yards distant, and six others 157 yards distant. 
It would appear, therefore, that if a small-pox hos- 
pital is necessarily a center of infection, this particu- 
lar one was so situated as to be likely to cause the 
disease to spread. Farwell, J., however, did not 
think it was made out that the hospital could not be 
conducted in such a way as to prevent its being a nui- 
sance, and refused the injunction. 

There are two matters which seem to have weighed 
with the judges in all these actions. One is that a 
small-pox hospital is a far less evil than leaving the 
patients in their homes. The action is founded on 
the allegation that the hospital is dangerous to the 
public health, and yet the danger to the health of the 
inhabitants of a district, including those in the vicin- 
ity of the hospital, might be very vastly greater if the 
persons suffering from small-pox were not taken to 
such a hospital and there isolated and treated. Even 
a badly situated hospital is better for the health of 
the public than no hospital at all. The other matter 
is that vaccination is a far better preventative of 
small-pox than any injunction of the court. Vaccina- 
tion and revaccination repeated at intervals confer 
practical immunity. If, therefore, a person seeks the 
interference of the court to prevent his being exposed 
to the risk of taking sniall-pox a question arises as to 
whether he ought not himself to take reasonable pre- 
cautions to reduce that risk to a minimum. If he 
does so, the risk fiom a small-pox hospital is prob- 
ably so slight as to be infinitesimal. 

A question of evidence has also been raised in these 
cases, namely, as to whether evidence in chief can be 
given of what has occurred at other hospitals. Such 
evidence was admitted by consent before Farwell, J., 
in the Nottingham ease, and it has also been admitted 
before other judges. At the same time it practically 
means the trying of each hospital, and causes the 
trial to last much longer than it otherwise would. 
Farwell, J., was of opinion that its admission was 
wrong in principle, as it raised a number of side is- 
sues on which it was impossible for the court to ad- 
judicate without injury to absent parties, and, what 
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is more, without these being called to give their ver- 
sion of the facts. He hoped that he might obtain 
some direction from a higher tribunal as to the ad- 
missibility of such evidence. 

The course of this Nottingham case through the 
court of appeal and house of lords will no doubt be 
watched with great interest by all connected with 
sanitary matters. Ifthe plaintiffs are successful, the 
result will probably be to close the majority of the 
small-pox hospitals in the United Kingdom. It will 
rarely be possible for a local authority to find a site of 
a mile’s diameter devoid of population, and if that is 
necessary then lhe authority must go to the expense 
of promoting a bill or provisional order in parliament 
to acquire this large tract of country whieh they must 
then purchase and proceed to depopulate. This will 
no doubt take a year or two, and if an epidemic 
breaks out in the interval more harm is likely to be 
done in the district from the want of a hospital than 
was ever occasioned by its existence. However, it is 
a legal principle that the individual must not suffer 
for the benefit of the public. 





INJURIES SUSTAINED IN FRIENDLY SCUFFLE,. 

On January 22, 1902, we called attention to the de- 
cision of the Supreme Court of lowain Lund v. Ty- 
ler, 88N. W. Rep. 303, holding that in an action to re- 
cover damages for an assault the fact that plaintff 
challenged defendant to a combat in which theinjury 
was sustained, used insulting language, and by words 
and actions provoked the altercation, constituted no 
defense. We pointed out that such decision was sus- 
tained by the weight of authority, at the same time 
criticising its policy and contending that the law 
ought to be the other way. We said in part: 

“Tf aman voluntarily entersinto a fight, or inten- 
tionally provokes one, there is strong practical ground 
for invoking, not only the principle volenti non fit 
injuria, but the somewhat cognate one, that no one 
may profit by his own wrong. It might bave a dis- 
astrous effect upon the public peaee, as well as fre- 
quently result in abstract injtistice, if it were gen- 
erally realized that a pereon could be as insulting 
and pugnacious as he pleased and still recover a 
round sum for damages, if he were actually overborne 
in the fight or suffered himself to be injured. It is 
gravely questionable whether the provision allow.ng 
the conduet of the plaintiff to be shown in mitigation 
of ddmages is a sufficient corrective or safeguard.” 

What we maintain should be the rule when persons 
ti¢ht in earnest has recently been applied by the Kan- 
sas City Court of Appealsto the case of a tight en- 
tered into ina spirt of sport, Gibeline v. Smith( May, 
1904), 80 S.W. Rep. 960. It was held that where two 
persons engage in a friendly scuffle, and one of them 
by accident injures the other, no action will lie. 

It will beseen that the court distinguishes the case 
from those in which persona are drawn into and as- 
saulted inthe course of rough play without volun- 
tarily participating in it. Bearing in mind this dis- 
tinction, it would seem that the decision is sound in 
principle and practieally proper and just. The court 
said in part: ‘“‘It appears that defendant was a col- 
lector in Kansas City for a brewery, and that he drove 
around to the different saloons one or more times a 
week, to collect accounts arising from the-sale of 
beer. Plaintiff kept a lunch counter in one of these sa- 
loons. He and defendant had been friends for near 9 
years, and were in the habit ,;when meeting, of joking 
one another and seuffling togetherin a playful way. 
They were both large, robust men, and, though in- 





dulging in rough good humor and loud greetings 
when they met, no misunderstanding had ever arisen 
between them. On the day that plaintiff was injured, 
defendant had driven up to the saloon on his regular 
business, and when he met plaintiff they shook hands, 
the latter saying, ‘How are you, “‘punceon’’’? 
which the witnesses say is Italian for ‘big belly.’ 
They then began to push each other and scuffle until 
defendant pushed or threw plaintiff against a show- 
case. No unfriendliness resulted, and they took one 
or more drinks together at the bar, and defendant 
went on his way. It turned out that plaintiff was 
hurt by having two of his ribs broken, and, perhaps, 
receiving other injuries. The verdict being for de- 
fendant, we have stated as facts what the evidence in 
his behalf tended to prove. Afterwards plaintiff 
brought this action, wherein he charges that ‘the de- 
fendant rudely, unlawfully, violently, forcibly, will- 
fully, and in a rude and insolent manner, and with- 
out any cause, assaulted and beat the plaintiff,’ 
whereby he was greatly injured, ete. 


It is our opinion that if the parties to this contre - 
versy each voluntarily engaged ina friendly scuffle, 
and the defendant, without intending so to do, acci- 
dentally hurt the plaintiff, no action willlie. The 
mutual and lawful character of the act of the parties 
prevents liability attaching for an accident which 
may result to either. Wedo not say that a lawful act 
resulting in unintentional injury necessarily excuses 
the party committing it. But if the aet is lawful, and 
is invited and participated in by another, and an in- 
jury unintentionally results, no liability arises. To 
hold otherwise would be to say that all untoward re- 
sults from the play of men or boys in which they 
mutually engage would furnish a cause for an action 
by the injured party. Play, even though rough or 
dangerous, if mutually engaged in, is not unlawful, 
otherwise athletic games, now and always eommon to 
the people, would not have had the sanction which 
ages have given them. 

Plaintiff, in aid of his position, cites us to the cases of 
Markley v. Whitman, 95 Mich. 326, 54 N. W. Rep. 
763, 20 L. R. A. 55, 35 Am. St. Rep. 558, and Ricker v. 
Freeman, 50 N. H. 420, 9 Am. Rep. 267. Neither of 
them furnish him any support. In the former, a 
schoolboy walking along a street was made the victim 
of what was known as a ‘rush game.’ Other students 
coming up behind him pushed,each,the boy in advance 
until the one immediately behind the victim gave him 
a violent push between the shoulders, whereby se- 
rious injury resulted. An action was sustained, 
but it was put upon the ground that the injured boy 
was nota participant. In the latter case a schoolboy 
caught another by the arm and swung him rapidly 
around several times, then, letting him go suddenly, 
he shot off at a tangent, running against another boy, 
who instantly pushed him off, whence he was thrown 
against a coat hook fastened to the wall of the school 
building, the hook running into his neck and causing 
him injury of a serious character. The boy who 
swung him around was held liable; but in that case 
also the injured party was set upon without his con- 
sent, and he had no participation in the act.” 

If one of the participants in a friendly scuffle gives 
way to anger and exceeds all reasonable limits of 
force to be used under the circumstances, a different 
question would arise, and liability would probably 
follow. That, again, is a different question from the 
one raised by a voluntary fight in earnest where both 
parties contemplate extreme force and the exchange 
of serious injuries.—New York Law Journal. 
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HUMOR OF THE LAW. 


Lawyer—I have my opinion of you. 
Citizen—Well, keep it. Thelast opinion I got from 
you cost me $150. 


Away on a bend of the Upper Missouri twenty- 
eight lawyers practiced the lowaCode. It so hap- 
pened that supplies were short at Fort Randall and a 
government team came over the prairie for coffee and 
eorn. There were some old scores unsettled in the 
town, and the creditor resolved to get “secured.” 
The leader ofthe bar looked it up in the Code, and 
filled out attachment blanks, in whichit was sworn 
that “the had reason to believe, and did believe, thé 
said United States were aboutto leave the country to 
defraud their creditors.” 
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1. Anpuctrion—Forcible Defilement.—Under statute 
against forcible defilement, the taking must be unlaw- 
ful and against the woman’s will, and indictment must 
so allege.—State v. Hromadko, Iowa, 99 N. W. Rep. 
560. 

2, ACKNOWLEDGMENT — Where Notary Public is an 
Interested Party.—An acknowledgment of a trust deed 
containing a release of homestead before a notary who 

a stockholder and director in the beneficiary is void.— 
Fugman v. Jiri Washington Building & Loan Assa.,TIil., 
70 N. KE. Rep. 644. 

3. ActioN—Contract or Tort.—Counts in a complaint 
in an action ex contractu, alleging negligence, merely 
descriptive of the mode in which the contract was 
broken, held not to render the complaint objectionable 
as joining an action ex delicto with an action ex contractu 
—Western Union Tel. Co. v. Crumpton, Ala., 36 So. Rep. 
517. 

4. ACTION—Mortgage. — Where mortgaged land was 
conveyed without covenants of title, a suit to foreclose 
a purchase money'mortgage could not be paid pend- 





ing @n action by the state to recover a part of the mort- 
gaged property under an alleged outstanding title.— 
Cook v. Weigley, N. J., 57 Atl. Rep. 805. 


5. ADJOINING LANDOWNERS—Falling of Wall.—Own- 
er of premises adjoining those on which a burned build- 
ing stood, and who had called attention of the owner of 
the building to the fact that a wall was liable to fall, 
held not guilty of contributory negligence.—Beidler v. 
King, Ill., 70 N. E. Rep. 763. 

6. APPEAL AND ERROR—Bill of Exceptions.—An ex- 
ception that “the court erred in its charge” is too broad 
to be considered.—Sigman v. Southern Ry. Co., N. Car., 
74S. E. Rep. 420. 

7. APPEAL AND ERROR—Evidence as Aid to Pleading.— 
Overruling demurrer to insufticent paragraph of com- 
plaint held reversible error.—Case v. Hursh, Ind., 70 N. 
£. Rep. 818. 

8. APPEAL AND ERROR— Failure of Record to Show 
Disposition of Demurrer.—Where the record fails to 
show whether demurrer to complaint was overruled or 
withdrawn, the failure tosustain it cannot be reviewed. 
—Hefferlin v. Karlman, Mont., 76 Pac. Rep. 757. 

9. APPEAL AND ERROR—Filing of Transcript of Record 
—Where transcript of record was not filed for more than 
two years after decree, and no citation was served on 
appellee, the appeal will be dismissed.—Chambliss vy. 
Wood, Miss., 36 So. Rep. 246. 

10. APPEAL AND ERROR—ObDjection to Testimony.— 
Any error in admitting testimony held cured by the 
admission without objection of testimony of another to 
the same effect.—Southern Kansas Ry. Co. of Texas v. 
Suge, Tex., 80S. W. Rep. 10388. 

11. APPEAL AND ERROR—Violation of Town Ordinance 
—Where the lower court had no jurisdiction of an ac- 
tion under a town ordinance, the court on appeal had 
no power to determine the validity of the ordinance.— 
Chicago, I. & L. Ry. Co. v. Town of Salem, Ind., 70N. KE, 
Rep. 530. 

12. APPEARANCE—Public Improvements.—An objection 
to a judgment contirming a special assessment, chal 
lenging the court’s jurisdiction over the subject-matter, 
is not waived by a general appearance.—Chicago Union 
Traction Co. v. City of Chicago, Ill., 70 N. E. Rep. 659. 

APPEAL AND ERRo@R—Failure of Appellee to Act.— 
Where, for ten months atier the filing of appellant’s 
brief, no steps are taken by appellee, the judgment will 
be reversed.—Moore vy. Zumbrum, Ind., 70 N. E. Rep 
800. 

14. ATTORNEY AND CLIENT—Contract for Services.— 
Where a client enters intoa general contract with firm 
of attorneys, and one of them dies, the client may dis- 
charge the survivor and settle for services previously 
rendered.—Clifton v. Clark, Hood & Co., Miss., 36 So. 
Rep. 251. 

15. BANKRUPTCY—Assignment of Future Earnings.— 
Under Bankr. Act, ch. 541, §67d, assignment of future 
earnings held not superseded by discharge in bank- 
ruptey of the assignor.—Mallin v. Wenham, II1., 70 N. E. 
Rep. 564. 

16. BANKRUPTCY—Title of Trustee Under Conditional 
Sale.—A trustee in bankruptey held not a subsequent 
purchaser, pledgee, or mortgagee in good faith, within 
Laws N. Y. 1897, ch. 418, § 112, avoiding conditional sales 
as against such persons, under certain eae ae 
—Hewit v. Berlin Mach. Works, U.S.S. C., 24 Sup. Ct. 
Rep. 690. 

17. BANKS AND BANKING—Debts Due Public.—Depos- 
its of county funds by county treasurer in unincor- 
porated bank held dehts due the public,and payable in 
full on death and insolvency of banker, under Code 1902, 
§ 2538.—Lockwood v. Lockwood, S. Car., 47S. E. Rep. 
441, 

18. BIGAMY—Evidence.—Ina prosecution for bigamy 
in which defendant had testified that he drove his first 
wife away, his reasons for so doing were not admissi- 
ble.—State v. Goulden, N. Car., 47S, E. Rep. 450. 
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19. BILLS aND NoTES—Bona Fide Holder.—Indorsee’s 
lack of knowledge of makers and inderser of notes beld 
not to affect the bona fide ‘character of his holding.— 
Hallock v. Young, N.H., 57 Atl. Rep. 236. 


20. BILLS AND NotTKEs —Chattel Mortgage.—The fact 
that a note secured by chattel mortgage does not state 
upon its face that it isso secured does not render it void 
as between the parties, if possession of the mortgaged 
property is taken before the lien of a third party at- 
taches.—Springer vy. Lipsis, Ill.,70 N. E. Rep. 641. 

21. BILLS AND NOTES—Release of Dower a Considera- 
tion.—Release of dower by wife held valuable consider- 
ation for note executed by her husband to her.—Trust 
Co. v. Benbow, N. Car., 47S. E. Rep. 435. 


22. BENEFIT SOCIETIES — Accord and Satisfaction.— 
Indorsement on surrender certificate of life insurance 
policy that it was given for a certain amount only held 
not to affect the effect of the certificate.—Simons v. Su- 
preme Council A, L. H., N. Y., 70N. E. Rep. 776. 


23. BENEFIT SOCIETIES — Changing Constitution.—A 
beneficiary association held not entitled to change its 
constitution, to the detriment of an existing contract 
wtth a member, except by consent.—Johnson v. Grand 
Fountain of United Order of True Refurmers, N. Car., 47 
S. K. Rep. 463. 

24. BENEFIT SOCIETIES—Murder of Insured by Benefi- 
ciary.—Public policy does not prevent the recevery of 
the amount of a benefit certificat by the heirs of the 
insured, who has been murdered by the beneficiary.- 
Supreme Lodge Knights and Ladies of Honor v. Menk- 
hausen, Ill., 70 N. E. Rep. 567. 

25. BoNDs—Service on Parties in Action on Joint Bond. 
—The obligors on a joint bond should be joined in an 
action thereon, and on the return “Not found” asto 
any one of them, the plaintiff may proceed as to those 
duly served.—Young v. Joseph Bros. & Davidson, Neb., 
99 N. W. Rep. 522. 

26. BOUNDARIES—Rights of Foreclosure Purchaser.— 
The question whether a foreclosure purchaser takes 
land formed by accretion depends on whether a survey- 
or’s line, inserted in the description in the mortgage, 
was the meander line of the river or an independent 
boundary.— Leonard y. Wood, Ind., 70 N. E. Rep. 827. 

27. BROKERS—Parol Modification of Contract.—A con- 
tract created by letters may be changed by parol agree- 
ment as to those provisions not required to be in writ- 
in3.—David Bradley v. Bower, Neb., 99 N. W. Rep. 490. 

28. CANCELLATION OF INSTRUMENTS — Inadequacy of 
Consideration.—Mere inadequacy of consideration is 
not ground for relief to claimants under an outstanding 
unrecorded title, seeking to set aside a deed by their 
grantor of record to a subsequent purchaser.—Booker 
v. Booker, Ill., 70 N. KE. Rep. 709. 

29. CARRIERS—Death of Owner of Mileage Book.—A 
mileage book, at the death of the one to whom it is is- 
sued, goes to her personal representatives, and cannot 
be used by her husband to transport her remains.— 
Minish y. Southern Ry. Co., N. Car., 478. E. Rep. 432. 

30. CARRIERS—Jumping from Car Where Danger is 
Immuinent.—A passenger ona street car, who jumps 
therefrom under the danger and excitement incident to 
an imminent collision, is not guilty of contributory neg- 
ligence.—Howell v. Lansing City Electric Ry. Co., Mich., 
99 N. W. Rep. 406. 

31. CARRIERS—Lost Ticket.—A carrier is not required 
to carry a passenger who has lost his ticket.—Harp v. 
Southern Ry. Co., Ga., 47 8. E. Rep. 206. 

#2. CARRIERS—Ejecting Prospective Passenger from 
Freight Train —One boarding a freight train held not a 
passenger under any implied contract.—Alabama & V. 
Ry. Co. vy. Livingston, Miss., 36 So. Rep. 256. 

33. CHATTEL MORTGAGES — Bona Fide Indorser. — A 
bona fide indorsee of notes is not affected by an oral 
agreement with the payee that the deed of trust of chat- 
tels securing them should be subject to other incum- 
brances.—Long v. Gorman, Mo., 79 8. W. Rep. 180. 








34. CHATTEL MORTGAGES — Priority of Claims.—Claim 
of chattel mortgagee will not be sustained, as against 
subsequent mortgagee, on the ground that he was a 
creditor and took possess‘on before notice of the subse- 
quent mortgage.—Sheets v. Poff, lowa,99 N. W. Rep. 
57%. : 

35. CHATTEL MORTGAGEKS—Validity as Against Subse- 
quent Lienors.—If a mortgagee of chattels takes pos- 
session of tre property before any other right or lien 
attaches, his title under the mortgage is good against 
everybody, although the mortgage was neither acknowl- 
edged nor recorded.—Springer v. Lipsis, lll.,70N. E 
Rep. 641. 

36. CONSTITUTIONAL LAW — Carriers’ Tracing Act.— 
Civ. Code 1895, §§ 2317, 2318, known as the “tracing act,” 
applies only to initial and connecting carriers doing 
business within the state, and is nota discrimination 
against such carriers.—Southern Ry. Co. v. Ragsdale 
Harper & Weathers, Ga.. 478. EK. Rep. 179. 


37. CONSTITUTIONAL LAW — Changing Municipal Cor- 
poration Boundaries.—Acts 1903, p. 148, providing for 
the change of boundaries of municipal corporations, 
held not unconstitutional as authorizing the taking of 
private property without due process of law.—City of 
Little Rock v. Town of North Little Rock, Ark., 79 8. W. 
Rep. 785. . 

38. CONSTITUTIONAL LAW—Conflict of Laws as to Lim- 
itations of Actions.—A new limitation, prescribed by 
Code Civ. Proc. Mont. § 554, for the enforcement of a lia- 
bility for corporate debts against directors of a corpo- 
ration which has failed to make its annual report, held 
not unconstitutional as applied to actions outside of 
the state on a liability incurred prior to the enactment. 
—Davisv. Mills, U. S. 8. U., 24 Sup. Ct. Rep. 692. 


39. CONSTITUTIONAL LAW — Directing Verdict. — The 
authority given by statute to direct a verdict does not 
deprive a party of his property without due process of 
law.—Tilley v. Cox, Ga., 47 S. E. Rep. 219. 

40. CONSTITUTIONAL LAW—Fire Insurance.—Acts 1901, 
p. 248, ch. 141, §§ 1, 2, declaring penalties for refusal of 
an insurance company in bad faith to promptly pay a 
loss, and for the bringing of a suit in bad faith by a pol- 
icy holder, held not repugnant to the equality clause of 
Const. U.S. Amend. 14.—Continental Fire Ins. Co. v. 
Whitaker & Dillard, Tenn., 79S. W. Rep. 119. 


41. CONSTITUTIONAL LAW — Governor’s Calling Extra 
Session of Legislature.—Under Const. art. 3,§ 7, declar- 


ing that the governor may, on extraordinary occasions, - 


convene the legislature by proclamation, it is his exclu- 
sive province to determine whether an occasion for an 
extra session exists.—State v. Fair, Wash., 76 Pac. Rep. 
7381. 

42. CONSTITUTIONAL LAW—Impairment of Contract. 
—Change of law respecting redemption from foreclos- 
ure sale held not to impair any contract right of an in- 
dependent purchaser at the sale.—Hooker vy. Burr, U. 8S. 
8. C., 24 Sup. Ct. Rep. 706. 

43. CONSTITUTIONAL LAW—Levy of Special Assessment 
for Street Improvement.—Due process of law in the 
levy of special assessments does not require notice to 
property owners respecting such matters as the legis- 
lature are self determined or delegates tothe munic- 
ipal authorities.—Meier v. City of St. Louis, Mo., 79 8. W. 
Rep. 90. 


44. CONSTITUTIONAL LAW—Ordinance Against Dairies 
and Cow Stables.—Neither due process of law nor equal 
protection of the lawsis denied by municipal ordinance, 
adopted under legislative authority prohibiting main- 
enance of a dairy stable, within the city limits without 
permission trom the assembly.—Fischer v. City of St. 
Louis, U.S. 8. C., 24 Sup. Ct. Rep. 673, 


45. CONSTITUTIONAL LAW—Peddler’s Licenses.—Rev. 
St. 1898, § 1570 et seq., as amended by Laws 1901, p. 477. ch. 
341, relative to peddlers’ licenses, and exempting cer- 
tain persons therefrom. held to violate Const. Wis., art. 
1, § 1, and article 8, § 1, Const. U. 8. Amend. 14, § 1.—State 
v. Whitcom, Wis.,99 N. W. Rep. 466. 
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46. CONSTITUTIONAL LAwW—Right to Order an Exami- 
nation.—A party held estopped from asserting that an 
order granted under Hurd’s Rey. St. 1901, ch. 51, § 9. au- 
thorizes unreasonable searches and seizures, in viola- 
tion of Const. U.S. Amend. 4, and Const. III. art. 2, §6.— 
Sweedish-American Telephone Co. v. Fidelity & Casual- 
ty Co., I11.,70 N. KE. Rep. 768. 


47. CONSTITUTIONAL LAW—Seizure of Property under 
Game Law.—Comp. St. 1901, ch. 21, art. 3, § 3, providing 
that all guns, ammunition and dogs, etec., in actual use 
in the state by any person while hunting without a 
license, shall be seized and sold, is unlawful, in that it 
provides for forfeiture and transfer of title of property 
without a hearing.—McConnell v. McKillip, Neb., 99 N. 
W. Rep. 505. 

48. CONSTITUTIONAL Law-—-Tokens in Payment of 
Wages.— Rey. St. 1899, §§ 8142-8144, prohibiting the issu- 
ance of tokens not redeemuble in lawful money of the 
United States in payment for wages, held unconstitu- 
tional as impairing the right of contract.—State v. Mis- 
souri Tie & Timber Co., Mo., 80 8. W. Rep. 933. 

49. CONSTITUTIONAL LAW—State Local Option Laws. 
—Equal protection of the laws held not denied by state 
local option law, under which the traffic in intoxicating 
liquors ,may be made a crime in certain territory and 
permitted elsewhere.—State of Ohio v. Dollison, U.S. 8. 
C., 24 Sup. Ct. Rep. 703. 


50. CONTRACTS—Acceptance for Benefit of Minor.- Ac- 
ceptance of acontract made by a third person for the 
benefit of a minor is presumed from its beneficial char- 
acter.—Johnson vy. Staley, Ind., 70 N. E. Rep. 541. 


51. CONTRACTS—Attorney’s Feces.—A contract to pay 
attorneys for unknown heirs asum in addition to the 
amount allowed for their fees, in consideration of their 
abandonment of an appeal to review such allowance, 
held contrary to public policy.—Steger v. Hume, Tex., 
79S. W. Rep. 19. 


52. CONTRACTs—Building and Loan Associations.— 
Where the contract between a borrowing member and 
a building association has been completed, and the 
member has withdrawn, it is immaterial whether the 
contract was one which the association had the power to 
make.—Floyd--Jones vy. Anderson, Mont., 76 Pac. Rep. 
751. 

53. CONTRACTS—Presumption Raised by Pleadings.— 
Where acontract counted on in a pleading is not alleged 
to have been in writing, it will be presumed to have 
been in paro!.—Beli v. Bitner, Ind., 70 N.E. Rep. 549. 


54. CONTRACTS—Restraint of Competition.—An agree- 
ment by acommon carrier not to furnish sidings to stone 
quarries near its line is against public policy and veid.— 
Chicago, I. & L. Ry. Co. vy. Southern Indiana Ry. Co., 
Ind., 70 N. E. Rep. 843. 


55. CORONEKS—Effect of Findings of Coroner’s Jury.— 
Under the common law a finding of a coroner‘s jury is 
equivalent to the finding of afgrand jury.—Jn re Sly, 
Idaho, 76 Pac. Rep. 766. 

56. COPORATIONS— Directors Acts Ratified {by Stock- 
holders.—Where stockholders, at a meeting legally call- 
ed, ratified directors’ acts in executing and delivering a 
mortgage to secure certain bonds, a minority stock- 
holder was not entitled to enjoin the carrying out of the 
project.—McAlpin v. Universal Tobacco Co., N.J., 57 Atl. 
Rep. 802, 

57. CORPORATIONS—Holding Real Estate.—Const. art. 
15, § 12, relating to corporations holding real estate, 
held enforceable only at the instance of the public.— 
Pere Marquette R. Co. v. Graham, Mich., 99 N. W. Rep 
408. 

58. CouUNr1EsS—Incarring Indebtedness for Court House 
Repairs.—A judgment in an action on a contract for re- 
pairing a county court house held not to be reversed, 
because void county orders given in payment were not 
urrendered.—Coles County v. Goehring, IIl.,70 N. E. 

10. 





59. CouRTs—Removal of Administration Proceedings 
—Administration begun in the probate court of a county 
in whick deceased was am inhabitant cannot be removed 
into a ceurt of equity in any other district than that 
containing the county where the administration was 
begun —Patton v. Monroe, Ala., 3680. Rep. 512. 


60. CRIMINAL EVIDENCE — Expert Testimony. — Ex- 
pert witness held qualified to testify as to the cause of a 
fracture of the skull, though he had pvever treated frac- 
ture of the skull.—Bowers v. Btate, Wis.,99 N. W. Rep. 
447. 


61. CRIMINAL EVIDENCE—Poisoning.—On a prosecu- 
tion for murder by poisoning, testimony of a witness as 
to deceased’s statement as to the circumstances under 
which her sufferings commenced held incompetent.— 
Boyd v. State, Miss., 3650. Rep. 525. 


62. CRIMINAL EVIDENCE—Proof of Venue.—Evidence 
that accused committed the crime in W, without show- 
ing the county, orthat W is in Georgia, was not sufli- 
cient proof of venue.—W ooten v. State, Ga., 47 8. E. Rep. 
193, " 


63. CRIMINAL LAW—EmbDezzlement.—Under the stat- 
ute making all persone engaged in commission of a crime 
principals, where defendants co-operated together in 
embezzlement, it wus immaterial which one received 
money frem bailor.—McCracken v. People, lll., 70 N. E. 
Rep. 749. 


64. CRIMINAL TRIAL—Appeal from Justice Courts.— 
Where a jastice refused to file a second appeal bond in 
a prosecution for breach of the peace, it was defendant's 
duty to resort to the appellate court to compel the fil- 
ing thereof.—Guenzel v. State, Tex., 80 S.W. Rep. 371. 


65. CRIMINAL TRIAL—Indeterminate Sentence.—It is 
not necessary, to support a sentence to the penitentiary 
for an indeterminate period, that the verdict should 
find the defendant’s age.—Herder v. People, Ill., 70 N. E. 
Rep. 674. 


66. CRIMINAL TRIAL — Instructions. — Where there 
were three counts in an information, and the state 
elected to rely on one, am instruction fairly setting forth 
the facts charged in the information held not erroneous. 
—Gould v. State, Neb., 99 N. W. Rep. 541. 


67. CRIMINAL TRIAL—Place of Crime.—Defendant, in 
& prosecution for aggravated assault, cannot be con- 
victed, where it appears that the alleged offense did not 
occur in the county charged in the information.—Strip- 
ling v. State, Tex., 808. W. Rep. 376. 


68. CRIMINAL TRIAL—Preliminary Examination.—The 
failure of the state to produce all its attainable evidence 
on a preliminary examination is not ground for the re- 
lease of a defendant held to answer.—/n re Sly, Idaho, 
76 Pac. Rep. 766. 


69. CRIMINAL TRIAL—Reasonable Doubt.—On a prose- 
cution for murder, an instruction that, if the‘‘minds 
and consciences of the jury are fully satisfied” of the 
existence of certain facts, they should convict, is errone- 
ous.—Jones v. State, Miss., 36 80. Rep. 243. 


70. CRIMINAL TRIAL—Rule as to Requested Instruc- 
tions.—A rule of court that requested instructions must 
be submitted before argument should be adhered to, if 
mo essential point has been omitted in the instructions 
given.—People v. Lang, Cal., 76 Pac. Kep. 232. 


71. CRIMINVL TRIAL—Severance of Defendants Jointly 
Indicted.—Right of severance of joint defendants in 
criminal prosecution is defeated, where the one whose 
prior trial is demanded has forfeited his bail.—Evans v 
State, Tex., 79 8 .W. Rep. 374. 


72. CUSTOMS AND UsaGES—Damage for Delay in Ship- 
ping.—One shipping goods te agent at place where there 
is general uniform custom of suspending business on 
the Fourth of July held charged with constructive 


knowledge of such custom.—Pennsylvania R. Co. v 
Naive., Tenn, 79 8S. W. Rep. 124. 
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73. DAMAGES—Breach of Agreement to Lend Money.— 
The breachof an agreement to lend money furnishes no 
grounds for a recovery of damage for injury to the rep- 
utation of the borrower from not getting it.—W. H. 
Carsey & Co. v. Farmer & Davis, Ky., 79S. W. Rep. 245. 


74. DAMAGES—Expectancy of Life.—In action for per- 
manent personal injuries, prospective damages, bas.d 
on expectancy of life at the time of trial, may be as- 
sessed.—Howell v. Lansing City Electric Ry. Co., Mich., 
99 N. W. Rep. 406. 

75. DAMAGES—Liquidated Damages.—Where a party 
binds himself in a certain sum not to carry on a par- 
ticular kind of business within a certam territory, the 
sum mentioned is liquidated damages.—Augusta Steam 
Laundry Co. v. Debow, Me., 57 Atl. Rep. 845. 


76. DEATH — Punitive Damages.—Instruction making 
assessment of punitive damages for wanton negligence 
compulsory, and not discretionary, held error.—Louis- 
ville & N. R. Uo. v. Satterwhite, Tenn., 79 S. W. Rep. 106. 


77. DEEDS — Contingent Remainders —Deed in trust 
for grantor’s wife for life, and at her death for her chil- 
dren, held to pass title, so as to render subsequent deed 
by the same grantor ineffectual. — Smith’s Admr. v. 
Smith, Ky., 79 S. W. Rep. 223. 

78. DESCENT AND DiSTRIBUTION—Beneficiaries of De- 
ceased Partner. — Beneficiaries of a deceased partner 
held entitled to sue to enforce their rights as against 
the administrator and persons a@versely interested.— 
Rowell v. Rowell, Wis., 99 N. W. Rep. 473. 


79. DESCENT AND DISTRIBUTION — Resulting Trusts.— 
The interest of a beneficiary in a constructive trust in 
lands descends to his heirs, who are entitled to a decree 
conveying title to them.—Shackleford v. Elliott, Il1., 70 
N. E. Rep. 745. 

80. DivoRCE—Recrimination. — A wife, guilty of adul- 
tery, cannot obtain a divorce on the ground of abandon- 
ment by the husband.—Kikenbury vy. Burns, Ind.,70 N. 
E. Rep. 837. 

81. DIVORCE—Residence.—After a husband had aban- 
doned his wife, for which she demanded a divorce, her 
residence could not be regarded as the residence of her 
husband, but depended on tue place where she actually 
resided.—Michael v. Michael, Tex., 79 8. W. Rep. 74. 

82. DowER—Service by Publication. — Where there 
are no tenants or occupants of the real estate, and per- 
sons claiming thereto are nonresidents, action for 
dower may be commenced by publication of summons, 
—Wetyen Vv. Fick, N. Y.,70 N. E. Rep. 497. 

83. ELECTIONS — Distinguishing Marks on Ballots. — 
Under the statute which provided that the stamp should 
be against the “yes” or *“‘no”’ in ballots on constitutional 
questions, stamping under the word was nota distin- 
guishing mark invalidating the ballot.—Hannah vy. 
Green, Cal., 76 Pac. Rep. 708. 

84. ELECTRICITY — Negligent Contact with Other 
Wires.—Electric light company held liable where it neg- 
ligently permits its wire to come in contact with that of 
another.—Daltry v. Media Electric Light, Heat & Power 
Co., Pa., 57 Atl. Rep. 833. 

85. Equiry—Failure to Insist on Demurrer.—Failure 
of adefendant, who had demurred to a bill, to be pres- 
ent and insist that the issue presented by his demurrer 
be disposed of,did not constitute a waiver thereof.— 
Joest v. Adel, Ill., 70 N. E. Rep. 635. 

86. EsTOPPEL—Acknowledgment of Child at Heir. — 
Deeds by a widow, naming one as child and heir of de- 
cedent, held not to estop her or her heirs from denying 
that such a one was her child or heir in a controversy 
concerning other property.—Stone vy. Salisbury, IIl., 70 
N. E. Rep. 605. 

87. EsTOPPEL — Execution Sale. — Where a creditor 
stands by during an execution sale of his debtor’s prop- 
erty, and by his silence conceals his own hostile title 
his own title, as well as that of the debtor, will pass by 
estoppel under the sheriff's deed.—Brady v. Carteret 
Realty Co ,N. J., 57 Atl. Rep. 814. 





88. EMINENT DOMAIN—Abatement of Public Nuisance. 
—Public nuisance may be abated, and benefits assessed 
against owner of land on which itis situated, without 
making such abatement an exercise of power of emi- 
nent domain.—Rude v. Town of St. Marie, Wis.,99 N. 
W. Rep. 460. “ 

89. EMINENT DOMAIN—Acceptance of Award in Con- 
demnation Proceedings.—Where a property owner ac- 
cepts and retains the damages assessed in condemna- 
tion proceedings, he is precluded from claiming greater 
damages, either in a direct appeal or in a coilateral ac- 
tion.—Stauffer v. Cincinnati, R. & M. R. Co.,Ind., 70 N. E 
Rep. 543. 

90. EMINENT DOMAIN - Land Taken for Public Road.— 
The owner of land taken fora public road may enjoin 
the use of the same until his damages have been ascer- 
taiped and paid, or provision made therefor.—Kime v. 
Cass County, Neb ,99 N. W. Rep. 546. 

91. EVIDENCE—Certified Copy of Judgment.- In action 
on judgment, certified copy of the judgment roll, held 
properly admitted in evidence, under Acts 1896, p. 108, 
ch. 101.—Wise v. Keer Thread Co., Miss., 36 So. Rep. 244. 

92, EVIDENCE—Conversion.—Records of county treas- 
urer, showing assessed value of property, are inadmis- 
sible inan action for its conversion.—Carper v. Risdon, 
Colo., 76 Pac. Rep. 744. 

93. EVIDENCE—Examination of Book of Accounts.— 
Where a book contains voluminous accounts, an ac- 
countant, who has examined them, may testify as to the 
result of his computation.—Mendel v. Boyd, Neb., 99 N. 
W. Rep. 493. 

94. EVIDENCE—Letters —A letter as to a conversation 
with defendant, but giving only the writer’s conclusion 
therefrom, held incompetent.—Trust Co. v. Benbow, N. 
Car., 47 8. E. Rep. 435. 

95. EVIDENCE — Receipt for an Advancement.—Where 
a parent takes a note payable to himeelf froma child, 
his declarations are admissible to show that the note 
was taken as a mere receipt for an advancement. — 
Strode v. Beall, Mo., 79 S. W. Rep. 1019. 

96. EVIDENCE — Settlement of Decedent’s Kstate.— 
Evidence in a suit for the settlement of a decedent’s 
estate examined, and held to sustain a decision reducing 
claim for $600 for attorney’s fees to $150 —Clarke v. Gar- 
rison, Ky., 79S. W. Rep. 240. 

97. EXECUTION—Assertion of Hostile Title.—Injunction 
will lie to restrain owner of judgment from selling pro- 
perty of judgment debter on execution, and claiming on 
sale that the judgment debtor has no interest of value in 
the property.—Brady v. Carteret Realty Co., N. J., 57 
Atl. Rep. 814. 

98. EXECUTORS AND ADMINISTRATORS—Discharge of 
Administrators —A probate court has jurisdiction to 
set aside at a subsequent term an order discharging an 
executor.—Heppe v. Szczepaaski, Ill., 70 N. E. Rep. 787. 

99. EXECUTORS AND ADMINISTRATORS—Expenditures 
for Legatees.—An executor held not entitled to credits 
for payment of taxes on land of his wife, who was resi- 
duary legatee, or for defraying her expenses on a trip. 
—Bean v. Bean, N. Car., 47 S. E. Rep. 232. 

100. EXECUTORS AND ADMINISTRATORS — Individual 
Liability.—One contracting to make certain payments tr 
the heirs and distributees of an estate held bound ind. 
vidually on thereafter becoming executrix of the estate 
—Painter v. Kaiser, Nev., 76 Pac. Rep. 747. 

101. EXECUTORS AND ADMINISTRATORS — Power of 
Court to Revoke Decree.—After decree of distribution, 
inadvertently made by the probate court, the court at a 
later term, before the decree has been acted upon can 
annul and revoke it.—Jn re Cote’s Estate, Me., 57 Atl. 
Rep. 584. 

102. EXECUTORS AND ADMINISTRATORS — Probating 
Claim not Itemized.—A statement in writing of a claim 
against decedent’s estate, without any itemization, held 
sufficient under Code 1892, § 1932.—Foster v. Shaffer, 
Miss., 36 So. Rep. 243. 

103. FRAUDULENT CONVEYANCES—Burden of Proof.— 
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That the grantor and grantee in an alleged fraudulent | 
conveyance are relatives held not to change the burden 
of proof in action by creditorto set such conveyance 
aside.—American Hoist & Derrick Co. v. Hall, Ill., 70 N. 
EK. Rep. 581. 

104, FRAUDULENT CONVEYANCES —Right of Surety on 
Defendant’s Bail Bond.—A surety on defendant’s bail 
bond, who pays the judgment recovered by plaintiff in 
trover, is entitled to the protection of the statute against 
fraudulent conveyances.—Banks v. McCandless, Ga., 47 
S. E. Rep. 332. ° 

105. FRAUDULENT CONVEYANCES- Sufficiency of Peti- 
tion.—Assignee of note, suing in attachment, need not 
set up in answer to intervener that conveyance to him 
by maker of note was in fraud of creditors.—House y. 
Johnson, Colo., 76 Pac. Rep. 743. 

106. FENCES—Malicious Mischief.—One accused of in- 
juring arother’s fence can not justify merely on the 
ground that he has some titleor claim to the land. — 
Sumuth v. State, Tex., 17. 8. W. Rep. 34. 

107. FIRE INSURANCE — Concealment of a Material 
Fact.—Mere failure of insured to mention that a gamb- 
ling coneern was connected with his insured saloon 
not such a concealment of a material fact as to avoid 
the policy.—American Cent. Ins. Co. v. Nunn, Tex.,798. 
W. Rep. 88. 

108. FIRE INSURANCE— Mortgagee’s Interest.—A suit 
on a policy payableto a mortgagee in case of loss for 
the mortgagor's account held properly brought in the 
name of mortgagor for the mortgagee’s use.—Hartford 
Fire Ins. Co. v. Peterson, Ill., 70 N. E. Rep. 757. 

109. FIRE INSURANCE—Proof of Loss —If the furnish- 
ing of proof of loss is a conditton precedent to action 
upon insurance policy, performance or waiver of it must 
be shown.—Munson v. German-American Fire Ins. Co., 
W. Va., 47S. E. Rep. 160. 

110. GAMING—Municipal Regulation of Pool Selling.— 
The act of pool selling or betting on pools is nota 
game, within Ky. St. 1903, § 1978, providing a penalty for 
those permitting any game in which money is bet on 
their premises.—City of Louisville v. Wehmoff, Ky., 79S. 
W. Rep. 201. 

111. GAMING—Playing Poker with Chips.—Fact that a 
game of poker was played with chips, instead of with 
money, held not to relieve the winner from liability, 
under Hurd’s Rev. St. 1901, ch. 38, § 182.—Zellers v. White, 
Ill., 70 N. E. Rep. 669. 

112. GirTts—Bauk Accounts.—Where deposit to joint 
account of parent and child is merely for parent’s con- 
venience, a subsequent change of intention, so as toes- 
tablish a gift to the child afterthe parent’s death, must 
pe clearly established..— Taylor v. Coriell, N. J., 57 
Atl. Rep. 810. 

113. GRAND JuRY—Challenge to Panel.—That accused 
was in jail does notrender him unable to challenge in- 
dividual grand juror, and is no reason for dismissing 
indictment.—People v. Borgstrom, N. Y., 70 N. E. Rep. 
780. 

114. GUARANTY—Action Against Surety.—In an action 
against a surety ona note involving 2 cotemporaneous 
written agreement, held, that demand on the note alone 
was sufficient —Ewen v. Wilbor, Ill., 70 N. E. Rep. 575. 

115. HOMICIDE—Erropeous Admission of Evidence in 
Absence of Aceused.—On a prosecution for murder, tes- 
timony of a witness asto a statement of deceased, made 
in the absence of defendant and having an effect preju- 
diciat to him,held erroneously admitted.—Boyd vy. State, 
Miss , 36 So. Rep. 525. 


116. HOMICIDE—Self-Defense.—If one, after provok- 
ing a difficulty, abandons the conflict, and is subse- 
quently murderously assaulted, and kills in self-de- 
fense, he is not estopped to plead. self-defense.—Jones 
v. State, Miss , 36 So. Rep. 243. 

117. HUSBAND AND WIFE—Infan Married Worman.—A 
wife may, without the consent of her husband, make 
eases of her land for periods not longer than three 
years.—Shipley v. Smith, Ind., 70 N. E. Rep. 803. 








118. HUSBAND AND WIFE— Mortgage to Pay Husband’s 
Debts.—Promise of wife to mortgage property to pay 
her husband’s debts could be availed of by a surety on 
one of her husband’s notes.—Hamilton v. Hamilton, 
Ind., 70 N. E. Rep. 555. 


119. INJUNCTION—Remedy of Law.—Complete remedy 
at law alone will not prevent injunction, but remedy 
must be plain and adequate.—Stauffer v. Cincinnati, R. 
& M. R. Co., Ind., 70 N. E. Rep. 543. 


120 INJUNCTION—Irreparable Injury —Where a party 
binds himself in a sum certain not tocarry on a certain 


business within a fixed territory, though the damages - 


are liquidated, the obligee has the optionto proceed in 
law orin equity.—Augusta Steam Laundry Co v. Debow, 
Me., 57 Atl. Rep. 845. 


121, INTERPLEADER—Burden of Proving Deed Abso- 
lute.—The burdenof proofis on a party, claiming that 
an absolute deed is a mortgage, to sustain his claim by 
convincing evidence.—Gannon v. Moles, Ill., 70N.E. 
Rep. 689. 

122. INTERPLEADER -Conveyance of Stock.—Conduct 
of a bank held not to estop it from filing a bill of inter- 
pleader to compel one in whose name stock stood to 
litigate his rights to it.—Dickinson v. Griggsville Nat. 
Bank, Ill., 70 N. E. Rep. 59%. 


123. INTOXICATING LIQUORS — Illegal Sale at Drug 
Store.—An indictment for suffering liquor to be drunk 
at the place of business of a druggust need not name 
the person who was so permitted to drink.—State v. Mc- 
Anally, Mo., 79 8. W. Rep. 990. 

124. INTOXICATING LIQUORS—Sale for Medical Pur- 
poses.—Sales of liquor for medical purposes are not 
within the statutes prohibiting sales to minors.—Atkin- 
son v. State, Tex., 79 8S. W. Rep. 31. 

125. JUDGMEN1—Decision on Jurisdiction.—Adjudica- 
tion of appellate court that order modifying a decree 
rendered at previous term was beyond power of trial 
court held now res judicata of merits.—Barkman v. Bark- 
man, Ill., 70 N. E. Rep. 652. 

126. JODGMENT—Fraud in Procuring.—A jadgment will 
not be set aside for fraud, except on sutisfactory proof 
that it occurred in the very “concoction or procure- 
ment” of the judgment.—Pelz v. Bollinger, Mo.,79S8. W 
Rep. 146. 


. 
127 JUDGMENT—Justices of the Peace.—Under Code 


1892, § 2413, judgments rendered by justices of the peace 
may be enrolled in any county in the state.—Wise vy. 
Kerr Thread Co., Miss., 3680. Rep. 244. 

128. JUDICIAL SALES— Agreement to Chill Biddlng.— 
Agreement to chill bidding at judicial sale, to which all 
parties in interest are parties, will not vitiate the sale. 
—Fairey v. Kennedy, S. Car., 47S. E. Rep. 138. 

129. JUSTICES OF THE PEACE—Appearance.—Lack of 
service held cured by defendant coming into court, ask- 
ing for a recardari, and trying the cause on its merits — 
Johnson v. Grand Fountain of United Order of True Re- 
formers, N. Car., 47S. E. Rep. 463. 

130. LANDLORD AND TENANT—Title to Crops.—That a 
cropper furnishes the labor necessary tothe making of 
acrop and is to receive a portion thereof does not make 
him a partner.—De Loach v. Delk, Ga., 47S. E. Rep. 
204, . 

131. LANDLORD AND TENANT—-Waiver of Landlord’s 
Lien.—Holder of rent notes given by tenant of land held 
estopped to sct up a lien as against those who had made 
advances to the tenant.—Dreyfus v. W. A. Gage & Co., 
Miss., 36 So. Rep 248. 

132, LIFE EsTaTES- In Personalty.—An estate for life 
may be created in personalty of a durable nature, with 
remainder over.—Dickinson v. Griggsville Nat. Bank, 
Ill., 70 N. KE. Rep. 593. 

133, LIFE EsTATES—Right ef Surviving Husband.— 
Where a grantor eonveying land reserves a life estate, 
the surviving husband of the grantee, dying inthe 
grastor’s lifetime, has no present interest in the land 
conveyed.—Stebbins v. Petty, Ill., 70 N. E. Rep. 673. 
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134. LIFE INSURANCE—Second Wife’s Interest.—A sec- 
ond wife held to have had no interest in alife pelicy on 
husband’s life, payable to deceased first wife and testa- 
tor’s children.—Biekel v. Bickel, Ky., 79 S. W. Rep. 215. 

135. LIS PENDENS — Purchaser Venaente Lite. —A 
grantee in a trust deed to secure a debt, executed after 
theentry of a decree of a sale of the land under mort- 
gage foreclosure and before the sale is a purchaser 
pendente lite.—Senft v. Vanek, Ill., 70 N. E. Rep. 720. 


136. LOTTERIES — “Gift Enterprise.’’-—Manufacturers 
and dealers in trading stamps held not engaged in a 

gift enterprise,’ within Winston City Charter, § 65, 
subsec. 11.—City of Winston v. Beeson, N. Car., 478. E. 
Rep. 457. 

137. MANDAMUS — Municipa! Corporation Contracts.— 
The courts will not by mandamus compel a borough to 
publish an ordinance containing a contract by the 
borough with an individual, so as to complete the con- 
tract.—Carpenter v. Yeadon Borough, Pa., 57 Atl. Rep. 
837. 

138. MANDAMUS — Against Judge. — A judge, against 
whom a writ of mandamus is granted, is not liable in 
damages to plaintiff, under Rev. St. 1887, § 4987.—Hill v. 
Morgan, Idaho, 76 Pac. Rep. 765. 

139. MASTER AND SERVANT—Assumption of Risk.—The 
doctrine of assumption of obvious risks does not apply 
where aservant is ordered to do work out of the line 
and away from the place of work he is hired to do.— 
American Car & Foundry Co. v. Clark, Ind., 70 N. E. Rep. 
828. 

140. MASTER AND SERVANT — Assumption of Risk. — 
Common laborer, put to work around dangerous ma- 
chinery, held not as a matter of law to have assumed the 
risk.—Merrifield v. Maryland Gold Quartz Min. Co., Cal., 
76 Pac. Rep. 710. 

141. MASTER AND SERVANT — Failure of Railroad to 
Furnish Modern Appliances.—Failure @f arailroad com- 
pany tofurnish stock gaps such as are furnished on 
well-regulated railroads generally held not to establish 
negligence as matter of law, in action to recover for the 
wrongful death of an employee.—Northern Alabama 
Ry. Co. v. Mansell, Ala., 36 So. Rep. 459. 

142. MASTER AND SERVANT—Telegraph Operator and 
Fireman Fellow Servants.—Negligence of alocal tele- 
graph operator and station agent of a railway company 
in observing and reporting to train dispatcher the 
movement of trains, which caused the death of a fire- 
man on such railway, held the negligence of a fellow 
servant.—Northern Pac. Ry. Co. v. Dixon, U. 8. 8. 0©., 24 
Sup. Ct. Rep. 683. 

143. MORTGAGES — Payment in Chattels. — Where ex- 
ecutory process is issued for too large an amount, all 
proceedings had after the grant of the order of seizure 
and sale will be set aside, and plaintiff taxed with the 
costs.—Iberia Cypress Co. v. Christen, La., 36 So. Rep. 
491. 

144. MORTGAGES—Purchase at Tax Sale.—Purchase at 
tax sale of one tract conveyed by mortgage satisfies the 
debt, as to other tracts conveyed, only to the value of 
the tract purchased.—Fx parte Powell,S. Car,478. E 
Rep. 440. 

145. MUNICIPAL CORPORATION — Powers of City Coun- 
cil.—A city council has power to direct the payment of 
salary toa policeman and of a bill for paving.—Riggins 
v. Richards, Tex., 798. W. Rep. 84. 

146. MUNICIPAL CORPORATION — Removing Dangerous 
Buildings.—General grants of power in city charter held 
not to authorize ordinance requiring agents to remove 
dangerous buildings.—City of St. Louis v. J E. Kaime& 
Bro. Real Estate Co., Mo., 79 S. W. Rep. 140. 

147. NAMES—Jury List.—Wherea juror summoned was 
one C, “‘Jr.,’’ that the description “Jr.’’? was omitted in 
the jury list served on the accused does not affect the 
legality of the service.—State v. Cafiero, La., 36 So. Rep. 
492. 


148, NEGLIGENCE — Relation of Teacher to Pupil.—a 





teacher has authority to correct a pupil, and any atc in 
the exercise of authority is not actionable, though it 
causes permanent injury, unless a person of ordinary 
prudence could reasonably have foreseen such injury.— 
Drum v. Miller, N. Car., 47S. E. Rep. 421. 


149. PARTITION — Claims Against Joint Estate. — On 
partition of real property, taxes paid by a co-tenant 
were properly charged against the estate.—Walker v. 
Williams, Miss., 36 So. Rep. 450. 


150. PRINCIPAL AND SURETY—Right to Foreclose Mort- 
gage.—Plaintiff,on producing a note and a copy of the 
act of mortgage, securing the same, held entitled to 
foreclose.—Iberia Cypress Co. v. Christen, La., 36 So. 
Rep. 490. 


151. RAILROADS — Concurrent Negligence. — Doctrine 
of last clear chance applies where defendant knows of 
plaintiff's danger and fails todo something which he 
can do to avoid injury, but has no application where 
both parties are guilty of concurrent acts of negligence. 
—Green v. Los Angeles Terminal Ry. Co., Cal., 76 Pac. 
Rep. 719. 

152. SET-OFF AND COUNTERCLAIM—Bills and Notes.— 
Unliquidated damages arising out of contracts or cov- 
enants disconnected from the subject-matter of the 
plaintiff's claim are not such claims or demands as con- 
stitute the subject-matter of set-off under the statute.— 
Ewen v. Wilber, Ill., 70 N. E. Rep. 575. 

153. SHERIFFS AND CONSTABLES—Enforcement of Ex- 
ecution. — An officer may lawfully enforce execution in 
his hands until he has official information of the super- 
seding of the judgment on which it was issued.—West- 
ern Seed & Irrigation Co. v. McDonald, Neb., 99 N. W. 
Rep. 517. 

154. SHERIFFS AND CONSTABLES — Time for Recovery 
of Fees.—A sheriff’s charges for securing and keeping 
attacbed property may be recovered of the plaintiff be- 


- fore the termination of the suit in which the attachment 


issued.—Templeton y. Capital Sav. Bank & Trust Co., 
Vt., 57 Atl. Rep. 818. 

155. SPECIFIC PERFORMANCE—Contract of Lease.—In 
a suit by a lessee for specific performance of a contract 
of lease and damages, the owner and the original lessee 
and a third person to whom the premises were fraudu- 
lently leased are proper codefendants.—Briel v. Postal 
Telegraph Co., La., 36 So. Rep. 477. 

156. SPECIFIC PERFORMANCE—Inadequacy of Consid- 
eration.—Mere inadequacy of consideration is not a suf- 
ficient reason for refusing specific performance.—Ham- 
ilton v. Hamilton, Ind., 70 N. E. Rep. 535. 

157. SPECIFIC PERFORMANCE—Laches. — Unexplained 
delay of five years held such laches as will defeat spe- 
cific performance of contract to convey right of way.— 
Bauer v. Lumaghi Coal Co., Ill., 70 N. E. Rep. 634. 

158. SPECIFIC PERFORMANCE—Sale of Land.—Contract 
for sale of realty held unequal, so as not to be suscept- 
ible of specific enforcement by the vendor.—Goodwine 
v. Kelley, Ind., 70 N. E. Rep. 832. 

159. SPECIFIC PERFORMANCE—Time as Essence of 
Contract.—Payment of price on dates named in contract 
of sale held not essential to right of vendees to enforce 
specific performance.—Vance v. Newman, Ark.,808. W. 
Rep. 574. 

160. STATUTES — Constitutional Law. — To the extent 
thata statute is illegal it does not effect the repeal of 
any law.—State v. Dalcourt, La., 36 So. Rep. 479. 

161. STATUTES—Construction where Effect is to Repeal 
Former Statute.—A construction of a statute which in ef- 
fect repeals another statute will not be adopted, unless 
made necessary by the evident intent of the legisla- 
ture.—Schafer v. Schafer, Neb., 99N. W. Rep. 482. 

162. STREET RAILROADS—ObStructions Causing Injury 
to Bicyclist.—Astreet railroad held not liable to plaintiff 
for injuries owing to his having ridden his bicycle into 
an obstruction in the street, placed there by operatives 
of a car on removing it from the track.—Howard vy. 
Union R. Co.. R. I., 57 Atl. Rep. 867. 
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163. TAXATION—Property in the Hands of Trustee in 
Bankruptcy.—Property in the hands of a trustee tn 
bankruptcy held not exempt from liability to state tax- 
ation by Bankr. Act 1898.—Swarts v. Hammer, U.S.S.C., 
24 Sup. Ot. Rep. 695. 


164. TAXATION—Tax Sale.—A tutor is not permitted to 
himself acquire adversely to the minors the ownership 
of their property at a tax sale under an assessment in 
the name of a third person.—iIngram v. Heintz, La., 36 
So. Rep. 507. 


165. TAXATION— Want of Notice. — Where property 
was subject to taxation, want of notice, the insufficiency 
thereof, or any other irregularity will not authorize 
the issuance of an injunction restraining the collection 
of a tax levied thereon.—McCrory v. O’Keefe, Ind., 70 N. 
E. Rep. 812. 

166. TENANCY IN COMMON—Accounting.- Aco-tenantis 
entitled to the costof improvements put by him on the 
land in excess over his proportionate part.—Bennett v. 
Bennett, Miss., 36 So. Rep. 452. 


167. TRADE UNIONS—Illegal Expulsion.—Member of 
voluntary unincorporated trade union, illegally expell- 
ed, held entitled to sue in the state courts to compel re- 
instatement and,to enjoin defendants from preventing 
him from working at his trade.—Corregan v. Hay, 87N. 
Y. Supp. 956. 

168. TRIAL—Argument of Counsel.—Whether, after ar- 
gument by plaintiff, the defense can cut off further ar- 
gument by waiving argument on his own behalf, is in 
the discretion of the court.—Henry v. Dussell, Neb., 99 
N. W. Rep. 484. 

169. TRIAL—Agreement to Convey Land. — Where the 
obligor in a bond for a deed has agreed that it shall in- 
clude a release of dower, the decree for specific per- 
formance can require him to make every reasonable 
exertion to comply with his contract —Handy v. Rice, 
Me., 57 Atl. Rep. 847. 

170. TRIAL—Computation by Judge. — Action of trial 
judge in computing and including interest in judgment 
against railroad for damage to property caused by fire 
originating from passing locomotive held proper. — 
Louisville & N. R. Co. v. Fort, Tenn., 80S. W. Rep. 429. 

171. TRIAL — Demurrer to Evidence.—A motion, made 
at the close of the evidence, “‘that the court find the is- 
sues for the defendants,” is in effect a demurrer to the 
evidence.—Crerar vy. Daniels, Ill., 70 N. E. Re>. 569. 

172. TRUSTS—Accounting.—A trustee should not be al- 
lowed credit for money, alleged to have been paid fora 
judgment against the trust estate, merely on his own 
testimony.—Willis v. Klymer, N. J., 57 Atl. Rep. 847. 

173. TRustTs—Constructive Trustees.—Where defend- 
ants without authority collected plaintiff's share of her 
ancestor’s estate, they became constructive trustees, 
and limitations began to run from time of notice to 
plaintiff.—Bridgens v. West, Tex., 80 8S. W. Rep. 417. ~ 

174. TRUsTS—Determinable Remainder.—A trust held 
not to fail because of uncertainty in whom the fee will 
vest in case the first beneficiary dies ieaving no issue. 
—Orr v. Yates, Ill.,70 N. E. Rep. 731. 

175. TRUSTS—Expenses iv Defending Aguinst Adver- 
sary Proceedings. — One of several parties having a 
common interest in a trust fund, who takes proceedings 
for its protection, is entitled to reimbursement out of 
the fund itself or by contribution.—Somerset Ry. v. 
Pierce, Me., 57 Atl. Rep. 888. 

176. TRUSTS — Purchaser with Knowledge. — One who 
takes a conveyance of land which the owner had agreed 
to convey to another, with full knowledge of the bond 
and the conditions thereof, holds as trustee of the 
obligee in the bond.—Handy v. Rice, Me., 57 Atl. Rep. 
847. 

177. UNITED STATES— Descent and Distribution.— 
Legatees of deceased heirs held entitled to share with 
living heirs in the distribution of an appropriation made 
to the administrator of their common ancestor.—Nutt v. 
Forsythe, Miss., 36 So. Rep. 247. 





178. WILLS—Life Policy as a Specific Legacy.—Excess 
of the face value of an insurance policy bequeathed by 
testator held not specifically devised.—Waters v. Hatch, 
Mo.,79S. W. Rep. 916. 


179. WILLS—Note Given for Advancement.—Note in 
possession of a decedent held a receipt foran advance- 
ment to a daughter.—Strode v. Beall, Mo., 79 S. W. Rep. 
1019. 

180. WILLS—Stock Dividends.—A stock dividend, is- 
sued after death of testator, held no intestate property, 
but to pass to remaindermen under a clause of the will 
devising stock.—Blinn v. Gillett, Ill., 70 N. E. Rep. 704. 


181. WILLS—Testamentary Capacity.—A judgment of 
the supreme court in a will contest in which the execu- 
tor was the proponent, affirming the decision of the trial 
court finding against the validity of the will, will be 
against the executor in his official capacity.—Hess v. 
Killebrew, Ill., 70 N. E. Rep. 675. 

182. WILLS—Testamentary Capacity.—It is not neces- 
sary that the testator pessess high strength of mind to 
make a valid will, nor that he have as strong mind as he 
formerly had.—Stewart v. Lyons, W. Va., 478. E. Rep. 
442. . 

183. WILLS—Undue Influence.—Will of testatrix, by 
which she gave her estate to her pastor and his family, 
to the exclusion of distant relatives, Sustained, in ab- 
sence of evidence of undue iuflnence.—Caughey v. Brid- 
enbagh, Pa., 57 Atl. Rep. 821. 

184. WILLS—What Law Governs.—The validity of the 
will of a decedent, so, far as it depended on its due exe- 
cution, held required tobe determined by the laws of 
the state of the testator’s domicile.—Davis v. Upson, 
Ill., 70 N. E. Rep. 602. 

185. WITNESSES— Competency of Testimony.—On a 
prosecution for murder, it was error to permit a witness 
for the state to testify that had testified to the same fact 
at the preliminary,examination.—Boyd v. State, Miss., 36 
So. Rep. 525. 

186. WITNESSES—False Testimony.—Where the testi- 
mony of a witness is false in some material portion, all 
of the testimony of such witness is not to be rejected 
merely because of that fact.—Suckow v. State, Wis., 99 
N. W. Rep. 440. 

187. WITNESSES—Impeachment.—In order to attack 
the credibility of the prosecuting witness, he may be 
asked on cross-examination whether he had offered to 
withdraw the affidavit against the accused as executed 
in error.—State v. Dalcourt, La., 36 So. Rep. 479. 

188. WITNESSES — Impeachment.— After evidence of 
contradictory statements by a witness by way of im 
peachment, it is incompetent to show thathe had made 
statements in accordance with his testimony atthetrial. 
—State v. McDaniel, S. Car.,47 S. E. Rep. 284. 

189. WITNESSES—Impeachment. — Testimony by the 
state as to the account of a transaction given by a wit- 
ness for the state previous tothe trial held admissible 
in (rebuttal, an attempt having been made toimpeach 
such witness.— Waller v. People, Ill., 70 N. E. Rep. 681. 


190. WITNESSES—Inconsistent Testimony.—Aninstruc- 
tion that jury might disregard evidence of witness who 
has intentionally sworn to statements inconsistent with 
his testimony held erroneous.—Doyle vy. Burns, Iowa 
99 N. W. Rep. 195. 

191. WirNEssES—Transactions With Deceased Per- 
sons.—In an action to determine a controversy asto the 
location of certain land, defendant was not entitled to 
testify to a transaction between himself and others, 
who were dead at the time of the trial.—Board of Park 
Comrs. of City of Louisville v. Marrett, Ky,, 80 8S. W.Rep. 
166. 

192. WITNESSES—Transactions with Decedent —In a 
suit against the representatives of a decedent to set 
aside a conveyance to decedent as obtained by his fraud, 
the deposition of plaintlff as to transactions with the de- 
cedent was inadmissible.—Turner’s Trustee v. Wash- 
burn, Ky., 80 S. W. Rep. 460. 





